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FOREWORD

'This country report is part of the Liberties Rule of Law Report 2024, which is the fifth annual report
on the state of rule of law in the European Union (EU) published by the Civil Liberties Union for
Europe (Liberties). Liberties is a non-governmental organisation (NGO) promoting the civil liberties
of everyone in the EU, and it is built on a network of national civil liberties NGOs from across the
EU. Currently, we have member organisations in Belgium, Bulgaria, the Czech Republic, Croatia,
Estonia, France, Germany, Hungary, Ireland, Italy, Lithuania, the Netherlands, Poland, Romania,
Slovakia, Slovenia, Spain and Sweden, as well as a contributing partner organisation in Latvia.

Liberties, together with its members and partner organisations, carries out advocacy, campaigning
and public education activities to explain what the rule of law is, what the EU and national govern-
ments are doing to protect or harm it, and gathers public support to press leaders at EU and national
level to fully respect, promote and protect our basic rights and values.

'The 2024 report was drafted by Liberties and its member and partner organizations, and it covers the
situation during 2023. It is a ‘shadow report’ to the European Commission’s annual rule of law audit.
As such, its purpose is to provide the European Commission with reliable information and analysis
from the ground to feed its own rule of law reports, and to provide an independent analysis of the state
of the rule of law in the EU in its own right.

Liberties’” report represents the most in-depth reporting exercise carried out to date by an NGO
network to map developments in a wide range of areas connected to the rule of law in the EU. The
2024 report includes 19 country reports that follow a common structure, mirroring and expanding
on the priority areas and indicators identified by the European Commission for its annual rule of law
monitoring cycle. Thirty-seven member and partner organisations and one independent human rights
expert contributed to the compilation of these country reports.

Download the full Liberties Rule of Law Report 2024 here



https://www.liberties.eu/f/oj7hht
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About the authors

'The Irish Council for Civil Liberties

'The Irish Council for Civil Liberties (ICCL) is Ireland’s oldest independent human rights body.
It has been at the forefront of every major rights advance in Irish society for over 40 years. ICCL
helped legalise homosexuality, divorce, and contraception. We drove police reform, defending sus-
pects’ rights during dark times. In recent years, we led successful campaigns for marriage equality and
reproductive rights.

Inclusion Ireland

Established in 1961, Inclusion Ireland is a national, rights-based advocacy organisation that works
to promote the rights of people with an intellectual disability. The vision of Inclusion Ireland is that
of people with an intellectual disability living and participating in the community with equal rights.
Inclusion Ireland’s work is underpinned by the values of dignity, inclusion, social justice, democracy
and autonomy, and we use the United Nations Convention on the Rights of Persons with Disabilities

(UNCRPD) to guide our work.

Mercy Law Resource Centre

Mercy Law Resource Centre (MLRC) is an independent law centre, registered charity and company
limited by guarantee which provides free legal advice and representation to people who are homeless
or at risk of becoming homeless in the areas of social housing and related social welfare law. The
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Centre also seeks to advocate change in laws, policies and attitudes which unduly and adversely
impact its client group.

Community Law and Mediation

Community Law & Mediation is an independent community law centre and charity working since
1975 in communities impacted by social exclusion, disadvantage and inequality, through the provision
of free legal, mediation and community education services. In 2021, it expanded its services to focus
on environmental justice, and established the Centre for Environmental Justice, which provides free
legal advice and training and advocates for a rights-based approach to policy and law reform in the
area of environmental justice.

Justice for Shane

Justice for Shane was founded following the unlawful killing of Shane O’Farrell in 2011. The errors
and failings leading to the death of Shane are such that they undermine public confidence in gov-
ernment and the administration of justice to an extent that it is imperative that public confidence be
restored. This must be done in a manner that the whole public can be assured that the full facts can
be established, the failings addressed, appropriate action taken, people held to account, and to ensure
that lessons are learned so that similar failings don’t happen again.

Irish Penal Reform Trust

Established in 1994, the Irish Penal Reform Trust (IPRT) is Ireland’s leading non-governmental
organisation campaigning for rights in the penal system and the progressive reform of Irish penal pol-
icy. IPRT publishes a wide range of policy positions and research documents; we campaign vigorously
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across a wide range of penal policy issues; and we have established IPRT as the leading independent
voice in public debate on the Irish penal system.

Outhouse

Outhouse is a community and resource centre for LGBT+ people, their families, and friends. Our
vision is of a vibrant and safe space for LGBT people, groups & organisations that is inclusive of
the diversity within our communities. Our mission is to provide a safe space which facilitates &
encourages the growth of services and supports to the LGBT communities. In all of our work, we
are guided by principles of community, equality & partnership.

The National Union of Journalists

For more than 100 years, the NU]J has fought for journalists and journalism. Today, the union is one
of the largest independent journalists’ unions in the world. NUJ members work across the media,
from newspapers, broadcasting and book publishing to magazines, websites, mobile devices, social
media and PR agencies. Our members work across a diverse range of jobs — anything from reporting,
writing, photography and editing to design, videography, communications and presenting.

Mental Health Reform

Mental Health Reform is Ireland’s leading national coalition on mental health. Our vision is of
an Ireland where everyone can access the support they need in their community, to achieve their
best possible mental health. We drive the progressive reform of mental health services and supports,
through coordination and policy development, research and innovation, accountability and collec-
tive advocacy. Together with our 80 member organisations and thousands of individual supporters,
Mental Health Reform provides a unified voice to the government, its agencies, the Oireachtas and
the general public on mental health issues.
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Note: While each of these organisations are experts in their areas of concern, no one of the organisations

possesses the expertise suﬁcient to complete this report in isolation. This report represents a compilation af a

wide array of material and expertise from the aforementioned organisations, co-ordinated by the Irish Council

for Civil Liberties.

Inclusion as a contributor does not equate to an endorsement of the report as a whole.

Key concerns

In the area of justice, a number of significant
pieces of legislation have commenced the par-
liamentary process or passed into law in the
last 12 months which, although not perfect,
will have an overall positive impact on the
judicial system. These include the Judicial
Appointments Commission Act and the
Courts Delays Bill. The long-awaited report on
the future of the Special Criminal Court and
the Offences Against the State Act has also
been published but with no timeline or plan for
the implementation of its recommendations.

On the other hand, while the Judicial
Appointments Commission Act has passed
into law, the provisions of the act do not
reach the highest standard as set out by the
European Charter on the Statute of Judges
and articulated in previous rule of law submis-
sions. We are also particularly disappointed to
note the retention of the Attorney General on
the Commission Appointments Commission
membership, as this could be perceived as
having undue governmental involvement in
the Commission’s work and skews the balance
away from 50% judicial membership and is
contrary to best practice. Additionally, there

has been little to no tangible progress on the
review of the civil legal aid scheme.

As regards the anti-corruption framework,
while some amending legislation with respect
to lobbying was passed this year, there has
been no progress in the long awaited (and rec-
ommended) update of outdated public ethics
legislation. Progress has been far too slow on
developing a new public ethics regime, despite
urgent need for reform in this area and calls
from CSOs, the European Commission and
GRECO. The last update on the progress of
drafting the legislation was almost 12 months
ago. Urgent action is required to ensure this
legislation is passed before the next general
election.

In relation to the media environment
and media freedom, the establishment of
Coimisiin na Medn and the publication of
draft legislation to reform defamation law is
welcome, but the review of the freedom of
information regime remains stalled. A long-
term plan for the financing of public service
broadcasting is yet to be agreed. The draft
Defamation (Amendment) Bill has completed
pre-legislative scrutiny and the revised bill is
awaiting publication.
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'The practice of rushing legislation at the end of
parliamentary terms has abated for now. The
establishment of the Electoral Commission
is also very welcome. We remain concerned,
however, that some newly established inde-
pendent bodies are insufficiently resourced
and/or not subject to appropriate govern-
ance to prevent political interference in their

operation.

As for the civic space, the Charities
(Amendment) Bill (2023) was published in
December 2023 over a year after the pre-leg-
islative scrutiny of the bill was completed. The
long-promised review of the 1997 Electoral
Act to remove restrictions on civil society
funding has not materialised, despite the
establishment of the Electoral Commission
and the numerous recommendations and other
interventions by domestic, regional and inter-

national organisations.

Justice system ©

Key recommendations
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No progress on the issues of disregard of
human rights obligations raised in the EU
Commission’s 2023 report has been reported.

State of play (versus 2023)

0 Justice system
Anti-corruption framework

0 Media environment and freedom of
expression and of information

@ Checks and balances
Enabling framework for civil society

Systemic human rights issues

Legend
Regression  No progress  Progress

o o

e Complete a comprehensive review of the legal aid system, which should include, inter alia;
provision for an enhanced civil legal aid system, and a large-scale study of unmet legal

need in Ireland.

e Setout a timeline and plan to implement the recommendations of The Independent Review
Group on the Special Criminal Court and the Offences Against the State Act in a manner
that ensures that all courts comply with constitutional and international fair trial stand-

ards.

e Publish legislation to remove prosecutorial powers from Gardai and replace them with a
system of public prosecutors, as per the recommendation contained in the Commission on

the Future of Policing’s final report.
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Judicial independence

Appointment and selection of judges, pros-
ecutors and court presidents

The Judicial Appointments Commission Act
was finalised by parliament in July' and was
found to be constitutional following a refer-
ral to the Supreme Court by the President in
December.” The Act will establish a new, inde-
pendent Judicial Appointments Commission
to select and recommend persons for judicial
office in Ireland, and in the EU and interna-

tional courts.

Irremovability of judges; including trans-
fers, dismissal and retirement regime of
judges, court presidents and prosecutors

In December 2023 a sitting Circuit Court
judge was found guilty of a number of sexual
offences dating back to the 1990s.” Under
Article 35.4 of the Constitution, a judge of the
Supreme Court, Court of Appeal or the High
Court cannot be removed from office except
for stated misbehaviour or incapacity, and then
only upon resolutions passed by Diil Eireann
and by Seanad Eireann (the lower and upper
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houses of parliament, respectively) calling for
their removal. This provision has also been
interpreted as applying to Circuit Court judg-
es.” Following the verdict, the Minister for
Justice issued a statement outlining that she has
written to the Attorney General to examine
options of the judge’s removal.” An opposition
justice spokesperson has also written to the
Judicial Council asking the body to clarity its
role in the judge’s removal.” The judge resigned
in January 2023, avoiding the necessity for a
parliamentary vote on his removal.

Promotion of judges and prosecutors

'The Judicial Appointments Commission Act
(2023)" provides for a revised and consolidated
process by which sitting judges can apply for
appointment to higher courts. This will be
done through application to the Commission,
who will produce a shortlist of candidates for
selection for posts. It is in the gift of the gov-
ernment to reject all names on the shortlist if it
so chooses, as per section 51 of the Act.


https://www.gov.ie/en/press-release/62282-minister-mcentee-welcomes-the-passage-of-bill-giving-effect-to-major-reforms-in-how-judges-are-appointed/
https://www.gov.ie/en/press-release/62282-minister-mcentee-welcomes-the-passage-of-bill-giving-effect-to-major-reforms-in-how-judges-are-appointed/
https://www.breakingnews.ie/ireland/judicial-appointments-bill-constitutional-supreme-court-rules-1562017.html
https://www.breakingnews.ie/ireland/long-read-the-trial-of-the-circuit-court-judge-found-guilty-of-assaulting-young-men-as-a-teacher-1568161.html
https://aji.ie/the-judiciary/removal-from-judicial-office/#:~:text=Article%2035.4%20of%20the%20Constitution,%C3%89ireann%20calling%20for%20his%20removal
https://www.thejournal.ie/justice-minister-attorney-general-gerard-obrien-6264424-Jan2024/#:~:text=In%20a%20statement%20following%20O,the%20Attorney%20General%20to%20advise%E2%80%9D
https://www.irishtimes.com/crime-law/2024/01/04/political-pressure-builds-for-judge-convicted-of-sexual-assaults-to-be-removed-if-he-does-not-resign/
https://www.thejournal.ie/gerard-obrien-judge-resigns-sexual-assault-conviction-6265879-Jan2024/
https://www.irishstatutebook.ie/eli/2023/act/33/enacted/en/pdf
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Allocation of cases in courts

The Court Proceedings (Delays) Bill 2023
provides for statutory compensation for breach
of the right to a hearing within a reasonable
time in both civil and criminal matters. The Bill
provides for the appointment of a Chief Court
Delays Assessor and Court Delays Assessors to
assess such applications. The Bill also provides
for the making of an application to the Circuit
Court in certain circumstances for such a dec-
laration and compensation, and for related mat-
ters. The Bill is still in the legislative process as
of the time of writing.

Independence/autonomy of the prosecution
service

One of the key recommendations of the report
of the Commission on the Future of Policing
was that gardai, the state police of Ireland,
would no longer act as prosecutors in court
cases.'” It was hoped that the Policing, Security
and Community Safety Bill" would provide
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for this recommendation'” but this has not
happened. A high-level group has completed
a report on the review of gardai prosecutorial
powers, but this has yet to be presented to the
government.

Other

In June 2023 the long-awaited review of the
Offences Against the State Act (OASA) was
completed. The majority report recommended
replacing the court with a new non-jury arrange-
ment with enhanced safeguards and transpar-
ency. The minority report recommended that
no non-jury courts should be provided for.
Both the majority and minority reports agreed
that the OASA should be repealed.” As of yet
there has been no official timeframe or plan
announced by the government to implement
the recommendations.


https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-06-13_bill-digest-court-proceedings-delays-bill-2023_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-06-13_bill-digest-court-proceedings-delays-bill-2023_en.pdf
https://policereform.ie/en/polref/pages/pb18000006
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-04-11_l-rs-note-policing-security-and-community-safety-bill-2023-community-safety_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-04-11_l-rs-note-policing-security-and-community-safety-bill-2023-community-safety_en.pdf
https://www.irishlegal.com/articles/government-pressed-on-timetable-for-removing-prosecution-powers-from-gardai
https://www.oireachtas.ie/en/debates/debate/seanad/2023-10-04/11/
https://www.oireachtas.ie/en/debates/debate/seanad/2023-10-04/11/
https://www.gov.ie/en/press-release/ef280-minister-helen-mcentee-publishes-independent-review-of-states-primary-counter-terrorism-legislation/#:~:text=Commenting%20on%20the%20majority's%20recommendation,subversives%20and%20organised%20criminal%20groups.
https://www.gov.ie/en/press-release/ef280-minister-helen-mcentee-publishes-independent-review-of-states-primary-counter-terrorism-legislation/#:~:text=Commenting%20on%20the%20majority's%20recommendation,subversives%20and%20organised%20criminal%20groups.
https://www.iccl.ie/news/minister-must-implement-review-groups-recommendation-and-repeal-the-offences-against-the-state-acts/
https://www.iccl.ie/news/minister-must-implement-review-groups-recommendation-and-repeal-the-offences-against-the-state-acts/
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Quality of justice

Accessibility of courts (e.g. court fees, legal
aid, language)

A public consultation on the review of the exist-
ing legal aid scheme was concluded in February
2023."" As of December, no updates have been

announced.

Ireland’s equality legislation: Following a pub-
lic consultation on a review of Ireland’s equality
acts in 2021, the Department of Children,
Equality, Disability, Integration and Youth
published a report in July 2023 summarising
the issues raised in the submissions to the
public consultation.”” The report noted several
submissions on the difficulty of taking a case
before the Workplace Relations Commission
(WRC), restrictive time limits, lack of rea-
sonable accommodation to support people
to access justice and the need for procedural
accommodation and supports (interpreters,
captioned videos, ISL interpretation and audio
description of all processes and forms), the
need for civil legal aid, the need for dedicated
legal services for marginalised groups and the
need for all discrimination complaints under
the Equality Acts to be heard by the WRC in
the first instance. According to the legislative
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programme, Heads of Bill are currently being
prepared to make provision for proposed
amendments arising from the Review of the
Equality Acts, but there has been no update on
this in a number of months.

Family justice: Long waiting times, overly
bureaucratic processes, and at times high legal
costs continue to pose barriers for those going
through family court proceedings. A Family
Courts Bill to provide for the establishment of
a Family High Court, Family Circuit Court
and Family District Court was published in
November 2022, but at the time of writing has
not progressed since then. The Bill has com-
pleted its first stage in Seanad Eireann.

Resources of the judiciary (human/finan-
cial/material)

The Judicial Panel Working Group published
its delayed report in February 2023. The group
made 54 recommendations’’ on the future
resourcing needs of the judicial system, includ-
ing the need to appoint new judges. An imple-
mentation plan for the recommendations has

yet to be published.


https://www.gov.ie/en/consultation/79e1d-public-consultation-on-the-review-of-the-civil-legal-aid-scheme/
https://www.gov.ie/en/consultation/79e1d-public-consultation-on-the-review-of-the-civil-legal-aid-scheme/
https://www.gov.ie/en/consultation/79e1d-public-consultation-on-the-review-of-the-civil-legal-aid-scheme/
https://www.gov.ie/en/press-release/cafb4-minister-ogorman-publishes-report-on-the-submissions-to-the-public-consultation-on-the-review-of-the-equality-acts/
https://www.gov.ie/en/press-release/cafb4-minister-ogorman-publishes-report-on-the-submissions-to-the-public-consultation-on-the-review-of-the-equality-acts/
https://www.oireachtas.ie/en/bills/bill/2022/113/
https://www.gov.ie/en/collection/af6ff-judicial-planning-working-group-report/
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Fairness and efficiency of the
justice system

Length of proceedings

In April 2020, the European Court of Human
Rights (ECtHR) deliveredits decisionin the case
of Keaney v Ireland. In that case, the Applicant
claimed that the delay of over 11 years between
the date of initiation of proceedings to the date
of judgement of final appeal in the Supreme
Court was excessive. The court found that this
delay was excessive and a violation of Article 6
of the ECHR. The Court further found that
there was no effective remedy for delay of this
nature in the Irish courts. The Court noted that
Ireland has persistently not met its obligations
in this regard and that lengthy delays in liti-
gation were systemic. Although the concurring
opinion of Judge O’Leary noted that some
progress had been made with the introduction
of case management and the expansion of the
Court of Appeal, Judge O’Leary was still of the
view that Ireland is not doing enough to meet its
obligations under Article 6.” The Keaney case
was one of many to come before the ECtHR
on the length of proceedings in Ireland and
Keaney was chosen by the Court as a lead case
on the issue. The Court Proceedings (Delays)
Bill is expected to address this judgement.

Liberties Rule of Law Report 2024
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Rules on withdrawal and recusal of judges
and their application in practice

InFebruary2022,” the Judicial Council adopted
‘Guidelines for the Judiciary on Conduct and
Ethics’, outlining the standard of conduct of
the judiciary and rules surrounding withdrawal
and recusal. These Guidelines are based on
constitutional principles of independence and
impartiality, the Bangalore Principles and the
Judicial Council Act 2019. S. 43 (3) of the 2019
Act outlines the procedure for the recusal of a

judge and the role of the Judicial Council.

Other

Absence of an alternative forum for resolu-
tion of housing disputes:

Mercy Law Resource Centre (MLRC) fre-
quently engages with local authorities on hous-
ing matters and pursues informal appeals against
refusals of housing entitlements through those
authorities. MLRC notes that there is wide
variation in how such appeals are processed,
and that there is a general lack of transparency
and a formalised process to be followed should
an applicant wish to appeal a negative decision.
MLRC notes that clients who are refused a
service or an entitlement are frequently not
informed that they have any right of appeal, a
right that arises by virtue of the right to fair
procedures. Our experience is that appeals
can be lengthy to determine, and there is in


https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-202411%22%5D%7D
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-06-13_bill-digest-court-proceedings-delays-bill-2023_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-06-13_bill-digest-court-proceedings-delays-bill-2023_en.pdf
https://judicialcouncil.ie/assets/uploads/documents/Guidelines%20for%20Judicial%20Conduct%20and%20Ethics.pdf
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some instances a failure to apply independent
mechanisms for such appeals. We note that the
new eviction procedure provided for in Part 2
of the Housing (Miscellaneous Provisions) Act
2014"" which provides for an internal appeals
procedure with respect of tenancy warnings,

commenced on April 13th, 2015.

In addition, in 2022 MLRC saw an increase of
250% in the number of queries received relating
to refusal of access to emergency accommodation
— temporary, emergency housing supports for
people experiencing homelessness. This is a trend
which continued into 2023. Many of these cases
involved a failure to carry out a homeless assess-
ment in line with the responsibilities of Local
Authorities under Section 2 of the Housing Act
1988,"" or a failure to give reasons for a decision
to refuse to provide emergency accommodation,
in line with the requirements of fair procedures.
'The vast majority of these initial decisions were
reversed following the engagement of MLRC,
though the need to have recourse to solicitors
to access basic, emergency homeless support is
concerning. This rise in cases reflects a trend of
increasingly formal barriers for people experienc-
ing homelessness to access basic services such as
emergency accommodation.

MLRC would welcome the development of less
formal and community-based initiatives designed
to protect the right to housing. A more cost-ef-
fective mechanism of resolving disputes with local
authorities with respect to housing matters may
be through a tribunal or appeals office. This may
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make a remedy more accessible and formalised,
and reduce the inconsistencies and related unfair-
ness of the current procedures.

Potential restrictions on access to judicial
review

'The Planning and Development Bill 2023" was
published in November 2023 and contains con-
cerning plans to restrict access to judicial review in
planning matters, rowing back on the significant
progress Ireland has made to standing and cost
rules in recent years as a result of its adoption of
the Aarhus Convention.

Part 9 of the Bill stipulates that in order to
challenge a planning decision, residents’ asso-
ciations and other unincorporated associations
will be required to have a formal structure and
a constitution and prove that two-thirds of their
voting members approve the decision to proceed
with a legal challenge. The names of all of those
participating in the challenge will also need to
be submitted. Environmental NGOs will face
higher hurdles in bringing challenges on envi-
ronmental matters. They will be required to have
no fewer than 10 members and will have to have
been in existence for one year prior to bringing

any challenge.

Individuals and unincorporated associations will
also be required to show that they have “sufficient
interest” in the case, meaning they are directly or
indirectly affected by what’s proposed.


https://www.irishstatutebook.ie/eli/2014/act/21/enacted/en/html
https://www.irishstatutebook.ie/eli/1988/act/28/enacted/en/html
https://www.oireachtas.ie/en/bills/bill/2023/81/
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A new Environmental Costs Legal Scheme is also
proposed. It is unclear how this financial assis-
tance mechanism will operate in practice, but the
implications are that groups and individuals who
lose judicial review challenges will have to pay their
costs in full unless a means test finds them eligible
for assistance.

Alongside a number of legal and academic experts,

community and environmental groups and citizens,
Community Law & Mediation has consistently

Anti-corruption framework

Key recommendations
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cautioned that these changes could have serious
consequences for environmental oversight and
accountability. In the current climate and biodiver-
sity emergency, access to the judicial review process
is crucial, as it is the only way for the citizen to hold
decision-makers to account in relation to breaches of
environmental and climate obligations.

At the time of writing, the Bill is progressing through
the legislative process, with Committee Stage due to
commence in February 2024.

e Publish and enact stalled comprehensive updated public ethics legislation without further

delay.

e Conduct a public consultation on national measures required to address SLAPP litigation
and associated NDAs, and implement stringent dissuasive penalties in respect of those
pursuing SLAPP as a measure to deter the public and organisations from exercising their
access to justice and public participatory and access to information rights.

e Instruct local authorities to fully enforce part 15 of the Local Government Act 2001 with
regard to asset disclosure of county and city councillors.

Framework to prevent
corruption

Integrity framework including incompatibil-
ity rules (e.g.: revolving doors)

In 2021, the government announced a review
of Ireland’s existing statutory framework for
Ethics in Public Life.”” The Review of Ethics
Legislation will seek to respond to outstanding
recommendations of the Moriarty and Mahon
tribunals. The review was published in February


https://www.gov.ie/en/press-release/aec32-minister-mcgrath-launches-public-consultation-on-review-of-ethics-legislation/
https://www.gov.ie/en/press-release/aec32-minister-mcgrath-launches-public-consultation-on-review-of-ethics-legislation/
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2023,”" but no updates have been subsequently

provided on plans for reform.

General transparency of public deci-
sion-making (including public access to
information such as lobbying, asset dis-
closure rules and transparency of political
party financing)

Liberties Rule of Law Report 2024
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'The Regulation of Lobbying (Amendment) Act
2023 was signed into law in July 2023. This Act
enhances certain aspects of the principal act by
increasing the type of groups which are subject
to its provisions and improves the operation
and enforcement of section 22 of the principal
Act, which deals with restrictions on post-term
employment as a lobbyist.

Media.environment.and-media.freedom. ©

Key recommendations

e Publish and enact legislation reforming defamation laws and related NDA restrictions as

a matter of urgency.

* Progress the review of the Freedom of Information system to ensure a regime that is trans-

parent, user-friendly and accessible.

e Ensure that in any action designed to counter hate speech, Coimisiun na Mean, the Electoral
Commission and forthcoming incitement to violence or hatred legislation fully respect the

right to freedom of expression.

Media and telecommunications
authorities and bodies

Independence, enforcement powers and ad-
equacy of resources of media and telecom-
munication authorities and bodies

'The Future of Media Commission was estab-
lished by the government in 2020 to examine
the future of the media in Ireland, including
Ireland’s public service broadcasters, com-
mercial broadcasters, print and online media
platforms. The Commission’s final report was
published in July 2022.”" It contains over 50 rec-

ommendations on the structure and financing


https://www.gov.ie/en/publication/bc390-review-of-irelands-statutory-framework-for-ethics-in-public-office/
https://www.gov.ie/en/publication/bc390-review-of-irelands-statutory-framework-for-ethics-in-public-office/
Modifications to the Regulation of Lobbying in Ireland Arthur Cox August 2023
https://www.gov.ie/en/publication/ccae8-report-of-the-future-of-media-commission/
https://www.gov.ie/en/publication/ccae8-report-of-the-future-of-media-commission/
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of media in Ireland. The report recommends
moving away from the “television licence fee”
model of funding public broadcasting to one of
direct exchequer funding. No alternative has
thus far been proposed and there has been a
collapse in the income from licence fees follow-
ing a scandal in the public service broadcaster
(RTE) earlier this year, which has necessitated
a government bailout.

Coimisiin na Medn (The Media Commission)
was established earlier in 2023 and has respon-
sibility for the regulation of online and broad-

ICCL has requested that the

Commission act to switch off algorithms on

cast media.

online platforms which promote extremism.

Public service media

Independence of public service media from
economic interference

'The failure to provide adequate funding and to
reform the licence collection system has had an
impact on the main public service broadcaster

RTE." As of January 2023, the government

has not provided information on long-term
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proposals for funding of public service broad-
casting. The NU]J has viewed this action as an
impediment to securing the future viability of
public service broadcasting. As previously men-
tioned, the income generated from the licence
fee has collapsed over the course of 2023,
necessitating additional central government

funding.

Online media

Impact on media of online content regula-
tion rules (including content removal obli-
gations, liability rules)

Following its establishment,” Coimisiin na
Mein began developing binding online safety
codes for content regulation. It is expected that

these will be published in 2024.


https://www.breakingnews.ie/ireland/income-from-the-tv-licence-down-e16-4m-since-july-1553570.html
https://www.cnam.ie/
https://www.iccl.ie/digital-data/media-commission-urged-to-switch-off-big-techs-toxic-algorithms/
https://www.iccl.ie/digital-data/media-commission-urged-to-switch-off-big-techs-toxic-algorithms/
https://www.thejournal.ie/licence-fee-rte-utterly-broken-dee-forbes-oireachtas-committee-5659707-Jan2022/
https://www.independent.ie/irish-news/rte-faces-tv-licence-fee-shortfall-of-more-than-61m-over-two-years-as-government-to-give-16m-interim-funding/a1411397291.html
https://www.independent.ie/irish-news/rte-faces-tv-licence-fee-shortfall-of-more-than-61m-over-two-years-as-government-to-give-16m-interim-funding/a1411397291.html
https://www.siliconrepublic.com/business/online-safety-code-ireland-comisiun-na-mean-cnam
https://www.cnam.ie/online-safety/
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Safety and protection of
journalists and other media
actors

Smear campaigns

In April, the deputy prime minister (Tdnaiste)
criticised the work of online investigative web-
site The Ditch” in parliament™ for its work on
corruption. The Tdnaiste said that the website’s
work was “political”.”’ The comments were crit-
icised by the National Union of Journalists.

Rules and practices guaranteeing journal-
ist’s independence and safety

A draft bill to amend defamation laws was
published in 2023." 'The bill has completed
pre-legislative scrutiny'' and it is expected that

the revised bill will be published in 2024.

Law enforcement capacity to ensure jour-
nalists’ safety and to investigate attacks on
journalists and media activists

2023 saw the establishment of a non-statu-

tory body by An Garda Siochana, the Media
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Engagement Group (MEG), aimed at improv-
ing the safety of media workers. This is a joint
initiative of An Gardai, the NU]J, representa-
tives of media organisations and State agencies.
Chaired by an Assistant Commissioner, it meets
quarterly, monitors attacks and threats, and
provides training. MEG has also established a
reporting system for profession related-attacks
against media workers.

Lawsuits and prosecutions against jour-
nalists (including SLAPPs) and safeguards
against abuse

It is expected that the amended defamation
bill will deal with some elements of SLAPPs

against journalists and others.

Confidentiality and protection of journalistic
sources (including whistleblower protec-
tion)

Head 16 of the General Scheme of the Garda
Siochdna (Powers) Bill" provides for a general
search warrant provision including access to
electronic devices, as recommended by the Law
Reform Commission (LRC). However, Head
15(6) of the draft Bill is not in line with the


https://www.ontheditch.com/niall-collins-public-land/
https://www.ontheditch.com/niall-collins-public-land/
https://www.oireachtas.ie/en/debates/debate/dail/2023-04-27/31/
https://www.irishexaminer.com/news/politics/arid-41127415.html
https://www.gov.ie/en/publication/e9604-draft-general-scheme-of-the-defamation-amendment-bill/
https://www.gov.ie/en/publication/e9604-draft-general-scheme-of-the-defamation-amendment-bill/
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2023/2023-09-27_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-defamation-amendment-bill_en.pdf
https://www.gov.ie/en/press-release/6ed9f-garda-powers-to-be-modernised-and-updated-under-new-Bill-from-minister-humphreys/
https://www.gov.ie/en/press-release/6ed9f-garda-powers-to-be-modernised-and-updated-under-new-Bill-from-minister-humphreys/
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LRC’s recommendation that urgent applica-
tions should be made to the High Court, not
the District Court. It is questionable whether
such an application would be appropriate at
the District Court level. Clarification on why
LRC’s recommendation was departed from
in this instance is needed. As of December
2023 the revised version of the Bill remains

unpublished.

Checks and balances ©

Key recommendations
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Access to information and public documents

A review of Freedom of Information (FOI)
legislation, which was commenced by the
Department of Public Expenditure and Reform
remains ongoing as of December 2023. A report
on the initial stakeholder consultation was pub-

lished in December 2022," but it is unclear if
any subsequent actions have been taken.

e Ensure that the to-be-established Office of the Inspector of Places of Detention, Office of
the Independent Examiner of Security Legislation, The Policing and Community Safety Au-
thority and the Office of the Police Ombudsman are independent of executive interference

in governance and operation.

e That relevant ministers and government departments should be obliged to respond to
pre-legislative scrutiny reports when publishing amended legislation, alongside rationale
for the acceptance/rejection of the recommendations of the pre-legislative report and de-
tails of changes, if any, made to the draft heads of bill.

e Publish plans for bringing parts IV & V of the 2022 Electoral Act into line with EU law.

Process for preparing and
enacting laws

Framework, policy and use of impact as-
sessments, stakeholders’/public consulta-
tions (particularly consultation of judiciary
on judicial reforms), and transparency and
quality of the legislative process

While the practice of pre-legislative scrutiny
of legislation has now become bedded into the
parliamentary system, the recommendations
produced are often ignored by the responsible
Department when re-drafting the final version
of the legislation.


https://assets.gov.ie/267951/e4cd6930-3de5-44e9-a6ec-684a5d8caf4d.pdf
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Independent authorities

Consistent concerns have been raised regard-
ing the structures of the yet-to-be-established
offices of the Independent Examiner of Security
Legislation, the Policing and Community
Safety Authority and the Office of the Police
Ombudsman, all of which are provided for in
the Policing Security and Public Safety Bill.

ICCL has raised concerns with regard to the
proposed governance and structures of these
bodies, which may limit their independence
and impede their ability to operate effectively.

Electoral framework

Limitations on the right to vote

'The right to vote for Irish citizens abroad lapses
after 18 months."* No postal, embassy or online
methods of voting are available to Irish citizens
abroad except in very rare circumstances.”” The
right to vote for resident foreign nationals in
Ireland is very limited, primarily restricted to
local and European elections but not including
general elections or referenda.” Members of the
upper chamber of parliament (the Seanad) are
not elected through universal suftrage.” Forty-
nine of the Seanad’s 60 members are elected
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through closed lists and 11 are nominated by
the Taoiseach (Prime Minister).

43 senators are elected from panels of candi-
dates representing specific vocational inter-
ests. These are: Cultural and Educational (5
Members) Agricultural (11 Members) Labour
(11 Members) Industrial and Commercial (9
Members) Administrative (7 Members). The
Seanad returning officer (Clerk of the Seanad)
maintains a register of bodies entitled to nom-
inate candidates to the panels of candidates.
To be eligible for registration as a nominating
body, an organisation must be concerned mainly
with and be representative of the interests and
services of one or other of the panels. A body
cannot be registered in respect of more than
one panel. Organisations which are mainly for-
profit organisations are not eligible for registra-
tion. The register is revised annually. There are
two sub-panels for each panel: the Nominating
Bodies sub-panel and the Oireachtas sub-
panel. Each nominating body registered in
respect of a panel may nominate a fixed number
of candidates for that panel. These candidates
comprise the nominating bodies’ sub-panel of
the different panels. Any four members of the
newly elected Ddil or outgoing Seanad may
nominate one candidate for any panel, but each

member may join in only one nomination. These


https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-04-11_l-rs-note-policing-security-and-community-safety-bill-2023-community-safety_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2023/2023-04-11_l-rs-note-policing-security-and-community-safety-bill-2023-community-safety_en.pdf
https://www.iccl.ie/wp-content/uploads/2023/10/ICCL-Briefing-on-Policing-Security-and-Community-Safety-Bill-2023.pdf
https://www.iccl.ie/wp-content/uploads/2023/10/ICCL-Briefing-on-Policing-Security-and-Community-Safety-Bill-2023.pdf
https://www.irishtimes.com/life-and-style/abroad/the-vote-returning-emigrants-warned-of-18-month-rule-1.3505885
https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/voting/registering-to-vote/
https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/voting/registering-to-vote/
https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/voting/right-to-vote/
https://www.citizensinformation.ie/en/government-in-ireland/houses-of-the-oireachtas/the-seanad/
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candidates form the Oireachtas (Parliament)
sub-panel. A specified minimum number of
members must be elected for each sub-panel.

'The following persons may vote at a general
election of panel members:

* Members of the incoming Dail;
* Members of the outgoing Seanad,;

* Members of county councils, city councils
and city and county councils.

Each elector has only one vote in respect of
each panel, even if he or she is qualified in
more than one respect. The electorate numbers
approximately 1,000 out of a population of 5

million.

'The remaining 6 members are elected by uni-
versity graduates of certain universities. Every
citizen of Ireland who is at least 18 years old and
who has received a degree, other than an hon-
orary degree, from the universities concerned
is entitled to be registered as an elector. The
electorate of the National University of Ireland
numbers 110,000 approximately and that of the
University of Dublin 50,000 approximately.
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The electoral roll is maintained and up-dated
by the university concerned. Even within this
limited pool of eligible electors, registration
and turnout is very low.”' The exclusion of those
with degrees from other 3rd level institutions
was ruled to be unconstitutional in 2023 and
the government has announced plans to extend

the franchise by 2025.

Enabling environment for the exercise of the
right to vote: voter registration systems, ac-
cessibility of polling stations, remote/e-vot-
ing arrangements, threats and intimidation

'The recently established Electoral Commission
has an oversight role in relation to the Electoral
Register.”” While Electoral Registers are man-
aged and maintained by local authorities, the
Electoral Commission may commission or
carry out research in relation to: the accuracy
and completeness of electoral registers; the
maintenance of electoral registers; the processes
relating to the compilation, maintenance and
functioning of the electoral registers. There has
long been evidence that the electoral register is
inaccurate and contains duplicates.

'The electoral register allows for online registra-
tion and pre-registration for 16 & 17 year olds,


https://assets.gov.ie/130328/7319b9fa-9e70-4874-b58d-004918685654.pdf
https://www.nui.ie/elections/referendum/docs/ck1y_arCl3.pdf
https://www.flac.ie/news/2023/03/31/landmark-supreme-court-judgment-laws-limiting-elec/
https://www.flac.ie/news/2023/03/31/landmark-supreme-court-judgment-laws-limiting-elec/
https://www.limerickpost.ie/2023/08/07/expanding-seanad-franchise-must-be-done-by-2025-following-case-by-ul-graduate/
https://www.electoralcommission.ie/what-we-do/electoral-operations/
https://www.independent.ie/regionals/tipperary/news/tipperary-county-council-urges-voters-to-check-the-electoral-register-for-2024-elections/a1870984590.html
https://www.checktheregister.ie/en-IE/
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but only those living in Dublin can update their
details online.

As part of their draft research programme,
the Electoral Commission has begun to seek
inputs from stakeholders. This programme will
guide the Commission’s work with respect to
its options for examination in the 2024-2026
period.

Rules on political advertising and their en-
forcement

Rules on political advertising in the broad-
cast media fall under Rule 27 Guidelines for
Coverage of General, Presidential, Seanad,
Local & European Elections of the Broadcasting
Authority of Ireland (BAI)" and are well
enforced. The BAI will be subsumed into the
recently established Media Commission in the
coming years.

Part IV of the Electoral Act (2022)" grants
powers to the Electoral Commission to regulate
online political advertising. However, the pro-
visions setting these powers were subsequently
found to breach the eCommerce Directive of
the European Union and are the subject of
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ongoing TRIS procedures.” As a result, this
part of the Act has not been commenced. The
government has not made clear how it intends
to legislate to address the incompatibility with
the eCommerce Directive.

The legal limit that can be spent by general
election candidates, including on advertising,
depends on the number of seats that are being
contested in the constituency. The maximum
that a candidate can spend on a Diil election is:

s €45,200 per candidate in a five-seat

constituency

* €37,650 per candidate in a four-seat
constituency

* €30,150 per candidate in a three-seat
constituency

If a candidate receives at least one quarter of
the quota of votes for the constituency, they can
claim back up to €8,700 in election expenses.

For presidential elections,”’ the spending limit
is €750,000 per candidate. If a candidate is
elected, or gets more than 25% of the quota


https://www.voter.ie/
https://www.bai.ie/en/media/sites/2/dlm_uploads/2018/09/Rule27_ElectionGuide_vFinal_English.pdf
https://www.bai.ie/en/media/sites/2/dlm_uploads/2018/09/Rule27_ElectionGuide_vFinal_English.pdf
https://www.irishtimes.com/business/media-and-marketing/bai-prepares-for-future-within-new-media-commission-1.4458311
https://www.irishstatutebook.ie/eli/2022/act/30/section/119/enacted/en/html#part4
https://technical-regulation-information-system.ec.europa.eu/en/notification/17149
https://technical-regulation-information-system.ec.europa.eu/en/notification/17149
https://www.oireachtas.ie/en/debates/question/2022-10-18/336/?highlight%5B0%5D=2022&highlight%5B1%5D=irl&highlight%5B2%5D=2022&highlight%5B3%5D=irl&highlight%5B4%5D=2022
https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/types-of-elections-and-referendums/presidential-election/
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in the election, they can be reimbursed up to

€200,000 from the State.

In local elections, candidates are allowed to
spend a limited amount of money on cam-
paigning. This amount varies depending on the

population size of the local electorate area and
is between €13,000 and €9,750.

'The rules on referenda spending are less clear,
as the limits apply to acceptance of donations as
opposed to spending.

The Standards in Public Office commission

(SIPO) publishes detailed guidelines on rules

governing advertising and spending in advance
of electoral events.

Eligibility criteria and restrictions to be a
candidate

To be a candidate for election to the Daiil or

Seanad, you must be:
* An Irish citizen
* Atleast 21

You also cannot be both a member of the D4il
or Seanad and:

* A member of a local authority
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* A member of the European Parliament
or another senior official in an institution
of the European Union

* A member of the Garda Siochina or a
full-time member of the Defence Forces

* A civil servant, unless your contract spe-
cifically allows it

* Serving a prison sentence of greater than
6 months

* The President, a Senator, the Comptroller
and Auditor General or a judge

* The Electoral Act 1992 also says that you
cannot be a TD if you are ‘of unsound
mind’.

To be eligible for election as President,” you
must be an Irish citizen who is 35 or older. You

must be nominated either by:

* At least 20 members of the Oireachtas
(Daiil and/or Seanad)

* At least 4 local authorities

*  Former or retiring Presidents can nomi-
nate themselves


https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/types-of-elections-and-referendums/local-elections/
https://www.sipo.ie/documents/english/Explanatory-note-for-third-parties.pdf
https://www.sipo.ie/acts-and-codes/guidelines/elections/index.xml
https://www.citizensinformation.ie/en/government-in-ireland/houses-of-the-oireachtas/dail-eireann/
https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/types-of-elections-and-referendums/presidential-election/#l4e6cb
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You are eligible to be elected to a local author-
ity if you are ordinarily resident in Ireland and
you are at least 18 years old. You do not have to
be an Irish citizen. You are disqualified from
becoming a member of a local authority if you
are:

* A member of the European Commission,
Parliament or Courts

* A member of Didil Eireann or Seanad
Eireann

* An Ceann Combhairle (the Chairman
of the D4il) or an Cathaoirleach (the
Chairman of the Seanad)

* A member of an Garda Siochdna or a
full-time member of the Irish defence
forces

*  Ajudge

* A member of the Court of Auditors of
the European Communities

* 'The Comptroller and Auditor General

* A civil servant - where it does not spe-
cifically state in your contract of employ-
ment that you may be a member of a local
authority

* A person employed by a local authority

and is not the holder of a class, description
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or grade of employment designated by
order under section 161(1)(b) of the Local
Government Act 2001

Health  Service
Executive and at a grade or of a descrip-

* Employed by the

tion of employment designated by order
of the Minister for Health and Children

* Currently imprisoned for a term longer
than 6 months

* A person who has failed to pay local
authority charges

* A person who has failed to comply with
an order of a court to pay money due to a
local authority

* A person who has been convicted of
fraud or dishonest dealings affecting a
local authority, corrupt practice or acting

while disqualified

Access to balanced and reliable information
online and offline during electoral cam-
paign: campaigning, media coverage, disin-
formation and misinformation

In January 2021, the government published the
general scheme of the Electoral Reform Bill
(2020)." 'The draft Bill went through an exten-
sive period of pre-legislative scrutiny, ending in
July 2021. A key component of this legislation is

the establishment of an Electoral Commission,


https://www.citizensinformation.ie/en/government-in-ireland/elections-and-referenda/types-of-elections-and-referendums/local-elections/#de31dc
https://www.gov.ie/en/publication/34cf6-general-scheme-of-the-electoral-reform-bill-2020/
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an institution which Ireland is unusual in a
comparative sense for not having. As part of
the pre-legislative scrutiny process, a number of
academics and members of civil society called
on the government to equip the to-be-estab-
lished commission with powers to address and
counter dis/misinformation.”’ While the sub-
sequent committee report recommended that
“the proposed Bill provides for the maintenance
of electoral integrity and the protection against
election interference as an explicit function of
the Electoral Commission,””” the revised Bill
contained no reference to mis/disinformation
until an entirely new section was added as an
amendment by the Minister late in the legisla-
tive process.”’ This last-minute addition means
that civil society groups were unable to assess the
provisions, very little time was given in parlia-
ment for the examination of the measures™ and
they remain subject to infringement procedures
by the European Commission.”” The rushed and
unsatisfactory manner in which the legislation
was passed was subject to public commentary
and objections from parliamentarians.
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'The aforementioned infringement procedures
meant that while the Act has been passed by
the houses of Parliament, the sections which
attempt to combat mis/disinformation and reg-
ulate political advertising are un-commenced.
As of December 2023, the government has
not brought forward proposals to address the
incompatibility of the Act with EU law.

'The as yet un-commenced provisions mean the
Electoral Commission will have explicit powers
in respect of its monitoring and investigatory
tunctions, including a power to issue during an
electoral period:

* atake-down notice

* a correction notice

* alabelling order

* an access-blocking order, or

* anotice requiring any operator or host of
any online platform to publish a statement


https://www.oireachtas.ie/en/debates/debate/joint_committee_on_housing_local_government_and_heritage/2021-02-02/2/
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_housing_local_government_and_heritage/reports/2021/2021-08-19_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-electoral-reform-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_housing_local_government_and_heritage/reports/2021/2021-08-19_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-electoral-reform-bill-2020_en.pdf
https://www.irishexaminer.com/news/politics/arid-40922930.html
https://www.irishexaminer.com/news/politics/arid-40922930.html
https://www.irishexaminer.com/opinion/commentanalysis/arid-40907792.html
https://www.gov.ie/en/press-release/44555-statement-on-the-electoral-reform-Bill/
https://www.irishexaminer.com/opinion/commentanalysis/arid-40927832.html
https://www.oireachtas.ie/en/debates/debate/dail/2022-07-13/16/
https://www.gov.ie/en/press-release/72b26-proposals-to-enhance-and-protect-the-integrity-of-elections-published/
https://www.gov.ie/en/press-release/72b26-proposals-to-enhance-and-protect-the-integrity-of-elections-published/
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informing all affected end-users of the
manipulative or inauthentic behaviour or
the use of an undisclosed bot.

Complementary to its enforcement powers,
the Electoral Commission may publish codes
of conduct in consultation with an Advisory
Board and a Stakeholder Council, which may
apply to online platforms, candidates, political
parties, third parties and/or media outlets. It
is envisaged that such codes of conduct would
apply during an election or referendum cam-

paign period only.

Separately, online platforms will be required to
report possible disinformation, misinformation
or manipulative / inauthentic behaviour in the
online sphere to the Electoral Commission in
the lead up to an electoral or referendum period.
They will also be required to put in place a
notification mechanism for users to report pos-
sible disinformation relating to online electoral
information and misinformation relating to

online electoral process information.

In submissions to the European Commission
on the infringement process, ICCL and
Technology Ireland” set out in detail the
impact that these provisions would have on
the free expression of political opinion. This
is because the regulations apply not only to
« . . » . . .

electoral process information”, i.e. information

regarding the holding/running of the electoral
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event, but also “online electoral information”
which includes “any online content relating to:

1) a candidate in an election

11) a political party that has candidates stand-

ing in an election

111) issues that are of relevance to an election,
or

1v) issues that are of relevance to a referendum

Head 144 of the Bill stipulates that any content
which constitutes “disinformation” with respect
to the above topics can be removed or otherwise
restricted. “Disinformation” is defined in the

Bill as:

“any false or misleading online electoral
information that—

(a) may cause public harm, and

(b) by reason of the nature and character
of its content, context or any other rele-
vant circumstance gives rise to the infer-
ence that it was created or disseminated
in order to deceive;”

In this sense, the power of the Commission to
limit the freedom of expression of individuals is


https://data.oireachtas.ie/ie/oireachtas/bill/2022/37/eng/ver_a/b37a22d.pdf
https://data.oireachtas.ie/ie/oireachtas/bill/2022/37/eng/ver_a/b37a22d.pdf
https://technical-regulation-information-system.ec.europa.eu/en/notification/15799
https://technical-regulation-information-system.ec.europa.eu/en/notification/15799
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based on the Commission’s own interpretation
of what is;

1. Misleading

2. Of a nature which “may” cause public

harm

3. Deceitful in nature

Civic space

Key recommendations
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It is the contention of ICCL that granting the
Electoral Commission such wide-ranging pow-
ers as this creates the potential not only for a
chilling effect on the free expression of opinion,
but also may create scenarios where statements,
utterances or other online publications incor-
rectly classified as “misinformation” are eftec-
tively excluded from the electoral discourse.

e Remove restrictions on funding for CS0Os which prevent fundraising for advocacy work
through amendment of the 1997 Electoral Act.

e Instruct the Charities Regulator to revise their advice on political advocacy for charitable

organisations.

» Progress and enact the Charities (Amendment) Bill without further delay.

Freedom of association

Involuntary dissolution

Concerns have been expressed by organisa-
tions that proposed powers to be granted to
the Charities Regulator as part of the draft
Charities (Amendment) Bill (2022) would
allow for deregistration for minor breaches of

the 2009 Charities Act. In their pre-legislative

scrutiny report, the parliamentary committee
examining the legislation requested that these
provisions be amended.” The amended legisla-
tion was published in December 2023." These
concerns seem to have not been addressed
(subject to detailed legal analysis) through the
revision of the Bill as per head 30(c).

Freedom to determine objectives and activi-
ties, including the scope of operations


https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_social_protection_community_and_rural_development_and_the_islands/reports/2022/2022-11-14_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-charities-amendment-bill-2022_en.pdf
https://www.gov.ie/en/publication/b3f7c-charities-amendment-bill-2023/#:~:text=This%20Bill%20provides%20for%20a,size%20and%20operation%20of%20charities
https://www.gov.ie/pdf/?file=https://assets.gov.ie/279855/c8eec03b-3f79-42fd-89b3-262995f538ec.pdf#page=null
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Concerns have been expressed that the
Charities Regulator has gone beyond its remit
in determining what work can be deemed to be
beyond the charitable purpose and/or “politi-
cal” in nature. This has been, in part, driven by
a response to hostile complaints. The Regulator
published updated advice on political activity
in late 2021, which further narrowed the scope
of “political” activities of charities. In their
pre-legislative scrutiny report on the Charities
(Amendment) Bill (2022), the parliamentary
committee examining the legislation requested
that this advice be amended.

Impact of rules on foreign funding, account-
ing and auditing rules, anti-money launder-
ing regulations

'The definition of “political purposes” as con-
tained in the 1997 Electoral Act prohibits any
person or organisation based in Ireland from
accepting sizable or any international donations
to assist them in campaigning on or seeking
to change public policy. The Act also places
onerous tracking and reporting requirements
on small domestic donations.

According to the wording of the 1997 Electoral

Act, these donation restrictions apply to civil
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society advocacy work at all times, and not just
when advocating an election or referendum
result. The basic freedom of individuals and
organisations in Ireland to raise funds and cam-
paign on issues that affect them are constrained
by the Electoral Act in ways that violate their
constitutional rights, EU law and their freedom
of assembly and association. This situation
has a considerable chilling impact on funders,
who fear that their donations may breach elec-
toral law.” The government has committed to
reviewing the act and this task has fallen to
the Electoral Commission to complete. There
has been no indication of when this review will

commence.

Freedom of peaceful assembly

Policing practices, including dispersion of
protests, use of force

Following protest™ and riots” in Dublin in
September and November 2023, the govern-
ment sought to enhance equipment available
to gardai to manage protests.”” There were also
calls for greater clarity on the levels of accept-
able force”” which could be used to restore
order. ICCL and others have consistently
opposed’’ the proposals to equip gardai with


https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_social_protection_community_and_rural_development_and_the_islands/reports/2022/2022-11-14_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-charities-amendment-bill-2022_en.pdf
https://www.iccl.ie/wp-content/uploads/2018/10/Coalition-for-Civil-Society-Freedom-statement-on-Electoral-Act.pdf
https://www.thejournal.ie/irish-social-media-posts-dail-protests-mock-gallows-6181353-Sep2023/
https://www.rte.ie/news/primetime/2023/1207/1420746-how-dublins-riots-developed/
https://www.bbc.com/news/articles/czq27dn9d55o
https://www.rte.ie/news/2023/1128/1418974-mcentee-gardai/
https://www.thejournal.ie/facial-recognition-technology-gardai-opposed-iccl-5773615-May2022/
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facial recognition technology, as was mooted
as a response’ to the riots. A narrative of
“excessive” oversight of policing leading to a
tear of deploying force has also entered public
discourse,” ICCL has sought to oppose this
narrative as Ireland has had historically weak
policing oversight.” Proposals to limit the
ability of protesters to assemble in the vicinity
of parliament has also been opposed by civil

society.
Surveillance of protests

Following riots in Dublin in November, calls
have been made to expedite the roll-out of
facial recognition technology (FRT) for polic-
ing in order to assist in the identification of agi-
tators and others engaged in criminal activity.
Previous proposals for legislating for the use of
this technology were deferred earlier in 2023.
ICCL has opposed the use of this technology in
Ireland.” In December 2023 the Department
of Justice published a draft bill for the use of
FRT.
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Freedom of expression and of
information

Rules on hate speech and their enforcement

The Criminal Justice (Incitement to Violence or
Hatred and Hate Offences) Bill 2022 is contin-
uing its passage through parliament but has not

progressed since June 2023.

Censorship and self-censorship, including
on the use of symbols and slogans

Over the course of 2023, ICCL conducted a
large-scale survey of the voluntary and commu-
nity sector and their experiences of advocacy.
'The survey found that almost 40% of respond-
ents have restricted their advocacy efforts for
fear of loss of government funding. This rises
to 50% for organisations involved in home-
lessness and/or addiction services. There is a
perception within the sector that speaking out
on controversial issues or opposing government
policy can result in implicit or explicit threats

to withdraw funding. A full report on this work
will be published in Q1 of 2024.


https://www.breakingnews.ie/ireland/huge-distortion-over-advent-of-facial-recognition-technology-drew-harris-says-1558567.html
https://www.irishexaminer.com/news/arid-41282452.html
https://www.irishtimes.com/opinion/2023/11/29/liam-herrick-dublin-riots-must-not-be-an-excuse-to-magic-away-legal-and-human-rights/
https://www.irishtimes.com/crime-law/2023/10/10/gardai-prepare-mini-sterile-zone-around-leinster-house-for-budget-day/
https://www.thejournal.ie/facial-recognition-6232757-Nov2023/
https://www.irishlegal.com/articles/government-to-introduce-standalone-bill-on-facial-recognition-technology
https://www.iccl.ie/news/criticism-of-frt-plans-by-government-tds-welcomed-by-iccl/
https://www.gov.ie/en/press-release/797e2-minister-mcentee-receives-cabinet-approval-for-draft-facial-recognition-technology-bill/#:~:text=Minister%20for%20Justice%20Helen%20McEntee,(FRT)%20in%20specific%20circumstances
https://www.oireachtas.ie/en/bills/bill/2022/105/?tab=debates
https://www.iccl.ie/wp-content/uploads/2024/01/Free-To-Advocate-Survey-Final-Results-Overview-August-2023.pdf
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Restrictions on access to information

A review of freedom of information legislation
was commenced in 2021 but has not progressed
in over 12 months.

Online content regulation

The Online Safety and Media Regulation
(OSMR) Act was signed into law on December
10, 2022'" leading to the establishment of
Coimisidn na Medn in March 2023."” The
Commission is currently developing binding
online safety codes for video sharing plat-
forms."”" ICCL has argued that as part of these
codes, the Commission must address algorith-
mic amplification.

Attacks and harassment

Intimidation / negative narratives / smear
campaigns / disinformation campaigns

In 2023 there was a sustained low-level attempt
to discredit and call into question the role of
civil society in public discourse in Ireland in
both media and in commentary from some
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politicians. This has mostly taken the form of
the “foreign NGO trope and is mostly related
to migration and LGBT issues. Online har-
assment of some organisations has become so
acute that they have removed themselves from
online platforms such as X."" A significant
report by the Institute for Strategic Dialogue:
“Uisce Faoi Thalamh”

mis/disinformation media landscape in Ireland

was published on the

in 2023, which examined some of the issues
raised with respect to attacks on NGOs.


https://assets.gov.ie/267951/e4cd6930-3de5-44e9-a6ec-684a5d8caf4d.pdf
https://www.gov.ie/en/press-release/120ff-president-higgins-signs-crucial-online-safety-and-media-legislation-into-law/#:~:text=%E2%80%9CThe%20Online%20Safety%20and%20Media,importance%20to%20protecting%20children%20online
https://www.gov.ie/en/press-release/83829-unpublished-new-media-regulator-coimisiun-na-mean-formally-established-today/
https://www.cnam.ie/coimisiun-na-mean-seeks-views-for-developing-irelands-first-binding-online-safety-code/
https://www.iccl.ie/digital-data/media-commission-urged-to-switch-off-big-techs-toxic-algorithms/
https://www.belongto.org/why-we-decided-to-leave-twitter-x/
https://www.isdglobal.org/isd-publications/uisce-faoi-thalamh-topic-analysis/
https://www.thejournal.ie/how-misinformation-spreads-in-ireland-isd-analysis-social-media-news-fringe-groups-6226354-Nov2023/
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Key recommendations

* Progress the Draft Heads of Bill to amend the Mental Health Act, 2001 as a matter of ur-

gency.

e Expedite the development of a new system for accommodating asylum seekers and con-
duct an investigation into the status of those minors reported missing from state care.

» Ratify the Optional Protocol (OPCAT) and amend the Inspection of Places of Detention Bill
(which seeks to implement OPCAT) to ensure that direct provision centres and other con-
gregated settings are subject to independent human rights focused inspections.

Systemic human rights
violations

Widespread human rights violations and/or
persistent protection failures

The Assisted Decision-Making (Capacity)
Amendment Bill'"” 2022 which amended the
Assisted Decision-Making (Capacity) Act 2015
was fully commenced in April 2023. As stated
in the 2023 submission, this is a very welcome
piece of legislation that abolishes wardship in
Ireland. However, those involuntarily detained
under Section 3(1)(a) of the Mental Health Act,
2001 remain the only cohort of people deprived
of the rights extended under this new legislation

(including legally binding Advance Healthcare
Directives). The government has stated its
intention to remedy this discriminatory omis-
sion in the reform of the Mental Health Act,
2001.

In February 2023, the United Nations
Committee on the Rights of the Child pub-
lished their concluding observations'"’ on
Ireland’s compliance with the UNCRC. The
Committee raised concerns about insufficient
and inadequate mental health services for
children and urged the State to “ensure that the
revisions of the Mental Health Act and the Assisted
Decision-Making (Capacity) Act include:


https://www.oireachtas.ie/en/bills/bill/2022/59/
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CRC%2FC%2FIRL%2FCO%2F5-6&Lang=en
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(i) An explicit prohibition of the practice of
placing children with mental health issues in
adult psychiatric units;

(ii) A recognition of children’s right to be heard
in decisions regarding their mental health care

and assistance from an independent advocate”

In July 2023, the Mental Health Commission
published an Independent Review of the pro-
vision of Child and Adolescent Mental Health
Services (CAMHS)'" in the State. The Mental
Health Commission’s report shows there are
serious deficits in CAMHS which are result-
ing in dysfunctional mental health services for
children and young people. Poor clinical gov-
ernance, failure to manage risk and inadequate
oversight have severely compromised the safety
and quality of care in CAMHS. The Mental
Health Commission has outlined 49 recom-
mendations in its report including the imme-
diate and independent regulation of CAMHS
through the legislative reform of the Mental
Health Act, 2001.

Despite all the repeated pressing concerns
raised in 2023, particularly around youth men-
tal health, the Draft Heads of Bill to amend the
Mental Health Act, 2001 has remained in prior-
ity drafting for the Autumn 2023 Government
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Legislation Programme and has not progressed
to priority publication. The Draft Heads of Bill
to amend the Mental Health Act, 2001 should

be progressed as a matter of urgency.

Impunity and/or lack of accountability for
human rights violations

In December 2023 an investigation uncovered
that 62 children seeking international protec-
tion in Ireland have disappeared from state
care since 2017. Seventy-five percent of those
missing have not been subject of missing person
appeals. The report has raised serious questions
regarding trafficking and exploitation of vul-
nerable children.

Other systemic issues

In 2011, Shane O’Farrell was killed in a hit-
and-run incident in Monaghan. The individual
responsible for his death had broken numerous
bail conditions and should not have been free
at the time of the killing.""’ There is extensive
evidence of a failure within the criminal justice
system in this case. The current deputy prime
minister said that the case “reveals shocking
malpractice and dysfunction in the criminal
justice system”.


https://www.mhcirl.ie/sites/default/files/2023-07/Mental%20Health%20Commission%20Independent%20Reviews%20of%20CAMHS%20services%20in%20the%20State.pdf
https://www.thejournal.ie/kids-in-care-missing-migrants-6247208-Dec2023/
http://www.justiceforshane.ie/
https://www.oireachtas.ie/en/debates/debate/dail/2017-05-03/2/
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In 2018 and 2019, both houses of the Irish par-
liament voted to hold a public inquiry into
the circumstances surrounding Mr. O’Farrell’s
death; this, however, has not been progressed
by the government. In its place, the government
commissioned a retired district court Judge
to carry out a scoping exercise, conducting a
preliminary review to ascertain whether there
were any circumstances surrounding the death

of Mr O’Farrell which required further inquiry

beyond those already carried out.

'The scoping exercise report was received by the
Minister for Justice and the O’Farrell family
in 2022 and published in 2023."" The terms
of reference asked the District Court judge to
consider the outcome or reports of investiga-
tions or inquiries that have already taken place,
with a particular emphasis on the reports of the
investigations carried out by GSOC and the
Independent Review Mechanism. It appears
that the Judge was not provided with the statu-
tory GSOC reports which are within his terms
of reference (nor did he request them), nor was
he provided with the report of the Independent
Review Mechanism which the Department of
Justice refused to waive privilege over. The fam-
ily believes that this is an incomplete and deeply
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flawed report, a sentiment that is shared across
the political spectrum as evidenced by
responses in parliament to its publication.””" The
tamily of Mr. O’Farrell continues to demand
that the full Garda Siochina Ombudsman
Commission (GSOC) public interest report
into the killing is provided to them and that
the parliamentary decision to hold a full public

inquiry is respected in order to vindicate their

rights under Article 2 of the ECHR.


https://www.oireachtas.ie/en/debates/debate/dail/2018-06-14/21/
https://www.oireachtas.ie/en/debates/debate/seanad/2019-02-13/10/
https://www.gov.ie/en/publication/d4410-report-of-scoping-exercise-in-relation-to-the-death-of-shane-ofarrell/
https://www.independent.ie/irish-news/helen-mcentee-under-pressure-after-whitewash-report-into-hit-and-run-death-of-shane-ofarrell/a18206872.html
https://www.independent.ie/irish-news/helen-mcentee-under-pressure-after-whitewash-report-into-hit-and-run-death-of-shane-ofarrell/a18206872.html
https://www.oireachtas.ie/en/debates/debate/dail/2023-10-17/25/
https://www.oireachtas.ie/en/debates/debate/dail/2023-10-17/25/
https://www.oireachtas.ie/en/debates/debate/seanad/2023-10-17/11/
https://www.oireachtas.ie/en/debates/debate/seanad/2023-10-17/11/
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'The Irish Council for Civil Liberties (ICCL) is Ireland’s leading independent human rights watchdog.
'The Irish Council for Civil Liberties monitors, educates and campaigns in order to secure full enjoy-
ment of human rights for everyone.

First Floor, Castleriver House
14/15 Parliament Street
Dublin 2, D02 FW60
Ireland

info@iccl.ie

www.iccl.ie

'The Civil Liberties Union for Europe (Liberties) is a non-governmental organisation promoting the
civil liberties of everyone in the European Union. We are headquartered in Berlin and have a presence
in Brussels. Liberties is built on a network of 19 national civil liberties NGOs from across the EU.

Ebertstrafie 2. 4th floor
10117 Berlin

Germany
info@liberties.eu
www.liberties.eu

Co-funded by the European Union. Views and opinions expressed are however those of the author(s)
only and do not necessarily reflect those of the European Union or the granting authority - the
European Education and Culture Executive Agency (EACEA). Neither the European Union nor the
granting authority can be held responsible for them.
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