Michael O’Higgins SC – IPRT Prison Law Seminar, 21st July 2011

Introduction

When the Ryan Report was released people asked how we could have allowed it to happen? 

The sexual and physical abuse was concealed carried out in secret.  

But the big institutions and the children and teenagers who were reared there were not. Anyone of a certain age probably knew them. I can remember a couple who attended my school. There was a vague notion that they were different although this was not articulated. 

We were personally unaffected by their circumstances and therefore it was alright to ignore it.
There was grainy footage on the news showing armies of children synchronistically scrubbing floors with metronomic timing. The sub-text was that the Ryan Report highlighted a dark period of our history. Institutional wrongdoing belonged in the past. 

This is naive and actually very foolish. Human nature has not changed in the last twenty years. What alters is not the scandal but its manifestation.

_________________

…I have strongly recommended that Mountjoy and Portlaoise [prisons] be pulled to the ground. The cost of keeping a prisoner varies from one institution to another, but is phenomenal; it goes from €67,000 to over €250,000 per prisoner. Transparency and accountability are practically dirty words. The well-known mantra of the late, lamented Maureen Potter “I am a civil servant: I am permanent, I am pensionable and I am unsackable” should have added: “and cannot be criticised.” 

Those are actually the words of the late Mr Justice Kinlen – a kind man, but who, I would think, to anyone who knew him, would be regarded not as a ‘liberal leftie’ but as an arch-conservative. He was the Inspector to Irish Prisons and he wrote those words in his annual reports in 2003-04 and 2004-05. Yet nothing has changed.

The Prison Officers Association wrote in the same year: 

“the number of inmates currently in Mountjoy Prison and the manner and conditions in which some are being held are appalling, dangerous and amount to cruel and inhuman treatment of persons in custody.” 

On St Patrick’s [Institution], Mr Justice Kinlen said: 

“The present situation is a disaster. Close down St Patrick’s immediately. It was condemned 20 years ago by Dr Whitaker. That money has been spent on it to provide for even younger people is a disaster. To keep young men of 17-21 doing nothing is a recipe for disaster and is a finishing school for bullying and developing criminal skills.“ 

Referring to a visit by the Minister that year, he said: 

“It was clear that the Minister was merely using St Patrick’s as a warehouse for young people who learned the finer points of criminality, which almost certainly guaranteed their progression to the ‘university’ of Mountjoy; it was a shameful exercise. Hope must be the driving force of an institution like St Patrick’s; one would have to withstand the intransigence and infecting mindset of the current Minister and some few of his officials.”

Again, this is not some ‘liberal leftie’ – this is a respected High Court Judge. On Mountjoy and safety, he said “it would be remembered in another prison, when a prison officer had a heart attack [that] it was not possible to bring a stretcher to the top floor, to assist in his evacuation.” 

And the present, latest report notes that Mountjoy is to have in-cell sanitation in all cells by the end of 2011, and the Inspector is (quote): “confident that resource issues can be addressed.”

There is, of course, no possibility that that will happen.

The nature of crime has changed very much in the last fifteen years or so. In 1994 a man was shot dead at a bonfire up in the Liberties. It was a turf killing over a drugs patch and it was, I think, the first of its kind. There were twelve people shot between then and the murder of Veronica Guerin in 1996. Over 200 people have been killed in gangland executions since the year 2000; most of those crimes are unsolved. 

The gangs themselves are very loose-knit groups; ill-disciplined and usually turn upon themselves and start killing each other. Many of the foot soldiers are habitual criminals and end up in prison on drugs convictions or offences against the person. Just as they cannot co-exist peacefully outside of jail, they can’t do so inside and this has resulted in a huge increase in the number of protected prisoners. 

In some instances the impact of that is fairly minimal. You can lump together like-minded people on the one landing and it operates as, if you like, a prison within a prison. But others are not so fortunate. There are, as far as I am aware, 6 prisoners sharing a cell measuring approximately 30 x 12 in the basement of Mountjoy. Yesterday I appeared as a guest on the Pat Kenny radio show on which a former prisoner described being housed in a cell with 22 other inmates. At night, which in prison is classified as beginning at 8pm (by ‘night’ I mean bedtime), ten were randomly selected to sleep on mattresses on the floor in the reception area. Gary Douche was brutally killed in one such cell by a perpetrator who was mentally ill and who had been transferred from the CMH without proper medication. The other occupants in the cell were too terrified to cry out. Anecdotally I have heard that they threw personal effects such as tooth brushes and other paraphernalia out under the door in the hope that it would attract attention. 

The single cell protected prisoner’s position is, in my view, worse. It’s not widely known that ordinary prisoners spend approximately 18 hours a day locked up in their cells. Many of the protected categories are on 23-hour lock up. The one hour release is usually spent pacing up and down in a tiny exercise yard. He is allowed the company of another prisoner during this time. Could we pause and contemplate such a regime in what passes for a modern democracy; even one that is broke and owned by Brussels and the IMF? Is it possible to contemplate such an existence and not feel some sense of collective shame?

It was against this background that I was contacted by Yvonne Banbury and was instructed to appear for her client Wayne Kinsella in an Article 40 application. Wayne Kinsella is at present on remand on a serious charge. He pleaded guilty to a summary offence for which he received a short sentence and this meant that he was transferred from Cloverhill to Mountjoy. He could not be accommodated in the main prison; this is because he was a protected prisoner. There was a shortage of single cells. He was placed in a padded cell which measured 3 x 3 and was devoid of any furniture or mattress. There was no television or radio. A small window close to the ceiling let in some natural light. Mr Kinsella claimed that as the shutters were malfunctioning he didn’t have that. He had a disposable toilet made from a cardboard box. This was his world 23 hours a day. He couldn’t even alleviate the boredom by smoking a cigarette. 

When Yvonne contacted me, Wayne had already been in the cell for 9 days; she was outraged. She assembled the case with the assistance of Junior Counsel Derek Cooney within 24 hours. I wish to pay tribute to her reaction to what she perceived as an obvious injustice, and the energy that she applied to getting the case into court. I do not diminish the role of Counsel in so doing or the importance in having Counsel willing to take on such cases; this is vital. But in a case like this, Counsel is really the equivalent of a penalty taker. 

The case came for hearing before Hogan J. In this case Wayne Kinsella was very fortunate; the Bar lost a very good lawyer when he became a High Court Judge. The Judge heard the case over a full day which was a Saturday. He brought the parties back at 7:30pm on the Sunday to deliver a written judgment. The high points in the judgment include the following:

“The conditions at Cloverhill Prison would appear to have been humane and civilised. The prisoners have their own clothes; access to recreation and facilities and a library. They could listen to radio and a television supplied by the prison authorities. There were two bunk beds in the cell together with lockers and wardrobes.”

The judge declined to adopt a submission made on behalf of Mr Kinsella that the padded cell set up was barbaric. He did not however hold back in describing the conditions. He said:

“The sanitation facilities [and this really is the correct term in all the circumstances] simply consisted of a cardboard box.”
On the law, he made the following observations:

“It’s the State’s duty to protect and vindicate the person of Mr Kinsella, which is principally engaged here. Yet it’s undeniable that detention in a padded cell of this kind involves a form of sensory deprivation in that the prisoner is denied the opportunity of any meaningful interaction with his human faculties of sight, sound or speech; an interaction that is vital if the integrity of the human personality is to be maintained. By solemnly committing the state to protecting the person, Article 40.3.2 protects not simply the integrity of the human body but also the integrity of the human mind and personality. It is nonetheless impossible to avoid the conclusion that a situation where a prisoner has been detained continuously in a padded cell with merely a mattress and a cardboard box for 11 days compromises the essence and substance of the Constitutional guarantee, irrespective of the crimes he has committed or the offences with which he is charged.” 

They are strong and very eloquent words – but there were low points in the judgment too. The Judge also in his conclusions observed:

“It cannot presently be said that this breach is so serious that it immediately vitiates the lawfulness of his detention. In regard to the fact that the prison authorities acting from the best of motives, in a complex and difficult situation, it would only be fair and proper to give them one further opportunity to remedy the situation.”

This remedy for the breach of his rights to date the Judge found (limited?) claim for damages.
He went on:

“We cannot yet be certain the present case comes within the exceptional category of cases envisaged in McDonagh and Clarke J. in H v Russell. It follows therefore that this application for release must technically fail, but if the applicant’s circumstances of detention were to continue as heretofore, then, of course, with each passing day the present case would inch even closer to the point whereby this Court could stay its hand no longer.”

The case is an important restatement of the rights of prisoners. It clearly establishes, for instance, a right to damages where those rights are infringed, and this is welcome. However we all know that the State will do everything in its power to ensure that any such amounts are nominal. Counsel on behalf of the state sought to avoid an order for costs, making veiled references to the economic strife in which we are all labouring, and going on to say that the prisoner would, in any event, probably bring a claim for damages. Judges are in any event reluctant to give high awards in prisoner cases. 

Furthermore the judgment suggests that nothing short of a complete systemic failure would justify a release from custody and that it’s relevant if the difficulty arises from resources - or lack of them - other than say negligence or even malice. I do not find this reasoning attractive; the effect on the prisoner is the same regardless of what the motive driving it is. It’s not difficult to envisage the state arguing that the judgment permits a prisoner to be kept in a padded cell for 11 days without exposing themselves to a risk of the prisoner being released in Article 40 proceedings.
The question: who is to blame? Whose fault is it that Wayne Kinsella was serving this sentence under 23-hour lock up and in a padded cell? 

The Judge acknowledged that the prison authorities faced very genuine difficulties. Their actions were, he noted, motivated by a desire to protect his life, and he had no doubt that their only motivation was to deal with the situation in a way that was in the best interests of the prisoner. On one level it is easy to see why he reached that conclusion. My own experience of prison officers is that the vast majority are very professional and deal with prisoners on a humane level. It is a crying shame that there was not more investment during the prosperity. The Thornton Hall project has been put on hold. We are where we are, and management must run the prisons on the resources provided. Blame does not lie with the prisons themselves. 

Next, there is the Department of Justice. The Government is on a culling exercise at present to reduce costs. The system of legal aid is being dismantled before our eyes. The civil servants who run the department can legitimately plead poverty. The Government is fearful that any major investment in prisons that isn’t dressed up as getting tough on crime would cause a huge backlash. Not only are there no votes in it but support would be lost; populist politics reign supreme. The Government is to be blamed for a lack of leadership and the willingness to do the right thing. The juxtaposition of an elderly person on a trolley in a hospital corridor and the construction of a purpose-built prison with proper rehabilitation facilities is enough to induce a hernia in the body politic. 

But the ultimate responsibility rests elsewhere: We are allowing it to happen. We are ignoring it in the exact same way the abuse in the industrial schools and the laundries was ignored. And until we take action, we have, in my view, morally at least, lost the right to complain. 

What is to be done? Recourse to the Courts offers an opportunity to bring about change. One of the first cases I did at the bar concerned a witness who had been sentenced to six months in jail for failing to attend a trial. He did not have the benefit of legal representation and the sentence was clearly in breach of fair procedures; it was set aside on judicial review. 

I am often asked which career I prefer: that of a lawyer or a journalist. As a journalist I would have written about that injustice; a lawyer is in a much stronger position. Lawyers are in fact in a unique and privileged position: we can formulate cases; we can identify evidence on which a cause can be argued. It is sad to say the law reports do not creak with cases taken on behalf of prisoners. Richardson was taken in 1982 and there are still no sanitation facilities in the main section of Mountjoy Prison (although the matter is at present, having been fully and very ably argued in the High Court, pending in the Supreme Court.) Paddy Holland took a case and successfully argued that he was entitled to give an interview to a journalist; it was an excellent judgment delivered by McKechnie J. 

But Richardson, Holland and now Kinsella were cases that were ad hoc. In military terms, they would amount to no more that opportunistic sorties. What is required is organisation. Experts need to be commissioned. Health and Safety studies need to be carried out. Full inspection facilities need to be granted. Close liaison with the Irish Penal Reform Trust is required. Lawyers can give something equally valuable: their time. Cases need to be selected and finally (owned. 
I listened with great interest to the [presentation by Donald Specter and Sara Norman of the Prison Law Office, CA] before I spoke and the dedication of the lawyers was very evident. The fact that they had been hammering away at it for years and years was sobering – but, in its own way, I think quite inspirational. If, as a result of this conference, a group was formed and sat down and planned a strategy to tackle the problem, who knows what could be achieved. At a minimum, lawyers as a profession would have earned the moral right to highlight what is, on any objective consideration, a scandal not to be further tolerated. 

Thank you very much.

End

