Breaking the Record – Moving On?
Wednesday, 12th June 2013 

Pearse St Library, Pearse St, Dublin 2

Chaired by Data Protection Commissioner Billy Hawkes, 'Breaking the Record - Moving On?' focused on two important and related legislative developments – the Criminal Justice (Spent Convictions) Bill 2012 and the National Vetting Bureau (Children and Vulnerable Persons) Act 2012 – seeking to address outstanding legal issues with regard to both pieces of legislation and how both systems will work in practice. 
We had a full house for the seminar, with contributions from people with personal experience of the issues, along with organisations responsible for strong child protection policies, and agencies working with people with offending pasts. The following are brief notes on the discussion that took place.  
Chairman Billy Hawkes

Data Protection Commissioner Billy Hawkes described Spent Convictions and Vetting as related issues which are part of much broader concerns about personal privacy and the assertion of a right to be forgotten.  As an indication of the depth of privacy and data protection concerns in contemporary society, we should remember that even where a conviction is spent, media records of that conviction might exist permanently.  He also set out the challenge in drafting such legislation in drawing a balance between excessive restrictions which unfairly exclude individuals from employment where there is no risk to the public, and on the other hand ensuring appropriate use of soft information where there is a risk.
Senator Jillian van Turnhout:

· Senator Jillian van Turnhout spoke very strongly in favour of spent convictions legislation and how, in her view, the proposed legislation does not go far enough. (See also her speech here: http://www.iprt.ie/files/Irish_Penal_Reform_Trust_12June13_JvanTurnhout.docx) 
· There are many gaps and anomalies in the proposed legislation, including the number of convictions you can have wiped clean, the wide range of circumstances in which you would have to declare your conviction, and others.
· The Senator also stated definitively that, in her capacity as a children’s rights campaigner, spent convictions was not a child protection issue. In fact she was confident that many of those who would have convictions for certain activities from which they had moved on (such as the conviction for €35 worth of cannabis held by a member of the audience, dating back to more than two decades before) could be wonderful role-models and mentors for children. 
· In terms of employers, they must be more open to those with convictions. The Senator has seen at first-hand how some organisations that purportedly work for charitable or just causes, actually perpetuate discrimination and unfair practices in demanding spotless records from job applicants. In refusing to recognise that people can make mistakes or may simply have been unlucky, these organisations do more harm than good and are missing out on great employees. 
· The Senator has seen at first-hand the benefits of a case-by-case approach to hiring people with convictions and recommends that employers use discretion and don’t seek for a non-existent ‘whiter than white’ record. The Senator then referred to the recent childcare scandal as an example of where employees may not have convictions but may be unsuitable to working with children.
Mary Cunningham, Director of the NYCI:

· Ms Cunningham’s speech reiterated many of Senator van Turnhout’s points. Similar to the Senator, Ms Cunningham does not see spent convictions as a child protection issue and that many of those with convictions would be wonderful mentors for children going through the same issues.

· Ms Cunningham called for employers and insurance providers to be more open to those with convictions and ex-prisoners who are seeking to move on with their lives. Along with Senator van Turnhout, she believes that a discretionary, case-by-case approach must be adopted by employers when dealing with job applicants. She was very vocal in criticising organisations with a seemingly charitable ethos that then refuse to hire people with the slightest blemish on their record. She recommended that people be honest and open about their conviction from ‘the get go’ but could understand why people would be unwilling to do so. 
· People with convictions are often painted as criminals and a wayward minority; in reality, the majority of the Irish population has been in trouble with the law at some point in their lives. We need to allow people to have a second chance. 
· Ms Cunningham told of an acquaintance who ‘flashed her lights’ at a plain-clothes police car. She confessed that she had been warning any oncoming drivers of a speed-point up ahead and was almost charged with ‘obstructing the course of justice’. This would have been a shadow over her career for the rest of her life. She hoped that this story would make it clear how important this legislation was and how it would affect the lives of many people from all walks of life. 
Remy Farrell SC:

· The speech delivered by Remy Farrell SC is available here: http://www.iprt.ie/files/IRPT_Vetting_and_Criminal_Records_Remy_Farrell_SC.docx 
· The case of T v. Manchester is currently going through the Courts in England at the moment and will change much of the Irish Spent Convictions bill. This case deals with the disclosure of convictions.

· The current proposed legislation is far too conservative in his opinion and has many anomalies that will need to be ironed out. 
· There may soon be an actionable and enforceable ‘right to be forgotten’. Farrell was particularly taken with the idea that there may be a right to be ‘forgiven’ too. There is a simplistic view of ‘us and them’, ‘criminal and the rest of us’ that must be tackled from the top down. In reality what constitutes ‘criminality’ tends to be in shades of grey rather than black and white. 
Points raised by attendees:

· Some NGOs apply stricter standards than public bodies around recruitment and volunteering.
· Vetting is not a substitute for child protection and can be a distraction from the most important measures, including listening to the experiences of children.
· IASIO: For self-employed persons, difficulties can also arise in relation to public liability insurance.  Children of offenders can be impacted by travel restrictions and other barriers to social benefits.
· Rather than protecting children, a regime that perpetuates discrimination against people with past convictions in fact has a detrimental effect on children’s rights in cases where those persons are the children’s parents. Charging higher insurance premiums or refusing to employ parents with past convictions significantly impacts on family finances which will most likely have a knock-on effect on the opportunities available to children within that family. 

· We should not assume that crime data is neutral.  There is a link between policing patterns and policing attitudes and different rates of conviction in different social groups and different areas.

· Care After Prison: the whole family is involved and innocent family members can be affected in areas such as insurance and housing. People with past convictions can become mentors for young offenders. A Corporate Champion is needed to promote this issue as with Richard Branson in the UK. We need a culture change in society similar to the change regarding children’s rights where children are now encouraged to speak and people believe them.
