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Summary of Recommendations

Article 1 - Right to Self-Determination

>

No recommendation is made.

Article 2 - Right to an Effective Remedy

The ICCPR should be given full effect in Irish law.

Ireland’s equality legislation should include all state functions and the State should consider
introducing more preventative measures in dealing with underlying inequalities i.e. equality
proofing of practices.

Funding for the Equality Tribunal should be substantially increased to allow it to deal with
anti-discrimination cases in a speedy manner.

Funding for the Equality Authority should be increased to allow it to undertake equality impact
statements.

The State as a matter of urgency should review and enhance remedies protecting against
domestic violence as well as increasing supports.

Funding and support for the Irish Human Rights Commission should be increased
substantially and the Government should consider making the Commission directly
accountable to the Irish Parliament.

Article 3 - Equality between Men and Women

>

The National Women'’s Strategy should be reviewed and updated with a specific time-frame
and targets for achievements.

Multiple discriminations faced by minority ethnic women should be adequately dealt with by the
Strategy.

The Irish Government should organise a referendum to amend the Constitution to include the
gender-neutral form of Article 41.2 which also recognises the life of carers in the home.

This should also include an explicit provision guaranteeing that women and men be treated
equally.

The Government should increase the level of support available for childcare.

Article 4 — Derogation in States of Emergency

>

Given that a state of emergency does not exist in Ireland, the Special Criminal Court should no
longer be in operation.

Article 5 - Limited Right of Derogation

>

No recommendation is made.

Article 6 — Right to Life

>

The State should provide a legislative framework for the provision of safe and legal abortions
in Ireland.

An independent inquiry, capable of leading to the identification and, if appropriate, the
punishment of those responsible for the death of Brian Rossiter in Garda custody should be
carried out without any further delay. Brian Rossiter’s family should be allowed to be involved
in that inquiry to the extent necessary to safeguard their legitimate interests.

The Gardai must human rights proof its policy on barricade incidents and the detailed
guidance provided to on scene commanders in respect of such incidents.



Article 7 - Freedom from Torture, Cruel, Inhuman or Degrading Treatment or Punishment

The Government should set up an independent inquiry into the illegal transfer of detainees
through Irish airports and the Gardai should set up an investigations mechanism to regularly
monitor and perform spot checks on CIA planes and CIA chartered flights.

Garda policies on detention and use of force should be human rights proofed and they should
receive regular and up-to-date training on their human rights obligations.

Free and informed consent to medical treatment should be a central tenet to mental health
treatment. There is a need to develop a human rights-compliant test of capacity integrated
into the Mental Health Act 2001 and to empower the Mental Health Review Tribunals or other
independent bodies to review capacity where a person appears unable or unwilling to consent
to treatment.

The independent inspections mechanism which has been set up under the Health Information
Quality Authority should be kept under careful review by the Government.

Article 8 - Freedom from Slavery, Servitude and Forced Labour

>

The Government should set up an independent inquiry, as a matter of urgency, to examine the
disappearance of separated children in the care of the HSE and subsequent Garda or
otherwise investigations.

The Criminal Law (Human Trafficking) Bill 2007 should be amended to allow for protection for
victims of trafficking who are too afraid or unable to participate in a Garda inquiry.

The Government should move towards developing a National Action Plan on Anti-Trafficking
strategies with key targets to allow it to ratify the Council of Europe treaty.

All separated children should be placed on a proper national register when they enter the
country.

Separated children should receive equitable treatment in care and should be formally placed
with legal guardians where appropriate. Moreover, better monitoring should take place of
hostels and residence homes and the Ombudsman for Children should not be excluded from
dealing with complaints from asylum seeking and migrant children.

Article 9 - Liberty and Security of the Person

Certain offences, of lesser seriousness, could be dealt with more effectively by imposing
stringent conditions of bail, such as a requirement to report daily to the Gardai or by imposing
residence requirements, rather than introducing restrictions on bail.

The situation of children in mental health institutions and psychiatric care needs to be
reviewed for its compatibility with standards in the UN Convention on the Rights of the Child,
particularly with regard to the issue of consent.

Detention for immigration purposes should be used as a last resort and should be subject to
judicial oversight.

Increased powers of detention under the Criminal Justice Act 2007 and those which already
exist under the Criminal Justice (Drug Trafficking) Act 1996 are excessive, unnecessary for the
administration of justice and contrary to Article 9 and should be reviewed.

Persons arrested by the Gardai should have a formal legal right to have a lawyer present
during questioning.

The Government should make available the resources necessary to enable the Garda
Siochdna Ombudsman Commission (GSOC) to independently investigate all complaints about
members of the Garda. As an immediate measure, the resources required to enable the GSOC
independently to investigate all complaints involving possible criminal conduct by Garda
members must be made available. There should be no dilution of the GSOC'’s current statutory
powers.
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Article 10 - Rights of Prisoners

> All persons detained following refusal to land, asylum seekers detained for a number of
reasons' and persons detained pending deportation?should be formally notified of their right
to challenge their detention, their right to inform a person of their choice of their detention,
the right to have access to a lawyer and the right to have access to medical care.

> A concerted effort is required to address the needs of prisoners from black or ethnic minority
backgrounds, including those detained for immigration-related reasons.

> The current poor physical conditions in many of our prisons must be addressed as a matter of
urgency. In particular, the Government should make a firm commitment to provide in-cell
sanitation to all prisoners by a fixed date.

> Serious concerns about the levels of violence in Irish prisons have been expressed by, among
others, the European Committee for the Prevention of Torture. The Government must take
urgent steps to address this problem.

> Many concerns have been expressed about the proposed building of a new prison at Thornton
Hall in north County Dublin. Among the main concerns are the proposals to significantly
increase prison capacity; proposals to continue the practice of detaining children in adult
prisons; proposals to transfer women prisoners to this remote location; proposals for a large-
scale immigration detention centre; and proposals to co-locate the prison with the Central
Mental Hospital. In all of these regards, the proposed plan may have negative impacts on
these groups of potential detainees.

Article 11 - The Right Not to be Imprisoned for Failure to Fulfil a Contractual Obligation

> The Government should amend the law of contempt to ensure that it cannot be used to
imprison an individual for failing to fulfil a contractual obligation or who is unable to pay a
civil debt.

Article 12 - Freedom of Movement

> The implementation of the Housing (Miscellaneous Provisions) Act 2002 should be closely
monitored to ensure that certain groups such as Travellers are not disproportionately and
negatively impacted, particularly where such impact will have a negative affect on children.

> A fair, transparent and inclusive system for mediation should be put in place to deal with
grievances for asylum seekers in direct provision.

> The Ombudsman and the Ombudsman for Children should not be excluded from hearing
complaints relating to asylum seekers in direct provision accommodation.

Article 13 - Procedural Rights for Migrants

> The State should introduce an independent appeals procedure to review all immigration
related decisions.

> Provisions to allow for summary removal in the Immigration, Residence and Protection Bill
2008 are incompatible with the State’s obligations under the ICCPR and should be removed.

T Pursuant to section 9(8) and 9(13) of the Refugee Act 1996.

2 Pursuant to section 5 of the Immigration Act 1999.



Article 14 - The Right to Fair and Equal Treatment before the Law

> There should be clear and transparent guidelines for the Director of Public Prosecutions, with
the delegated authority of the Attorney General, to make his decision as to what
circumstances he “thinks proper” for a person to be tried before the Special Criminal Court as
held by the Human Rights Committee in their view in Kavanagh v Ireland.

> All members of the new Protection Review Tribunal should be appointed independently
through the Public Service Appointments Commission and not by the Minister for Justice,
Equality and Law Reform.

> The Government should introduce Regulations to provide for a new form of Garda caution
which would clearly inform people of their right to silence and the possible consequences of
remaining silent.

> Relevant guidance should be developed for judges on the proper instruction of juries against
drawing improper inferences from silence.

Article 15 - Protection against Retrospective Criminal Sanctions

> Section 9(4) of the International Criminal Court Act 2006 should be amended to exempt war
crimes and crimes against humanity.

Article 16 - Recognition of the Person before the Law

> The State should recognise the rights of trangendered persons in all aspects of the law.

Article 17 - The Right to Privacy

> The Government should extend the remit of the Data Protection Commissioner to deal with all
complaints relating to infringements of bodily and territorial privacy.

> The DNA of innocent people should not be held on a database indefinitely and should be
deleted within a reasonable timeframe.

> The Government must review and enhance safeguards relating to the management and
operation of the PPS system.

> The Immigration, Residence and Protection Bill 2008 should not allow for the stop-and-search
of black and ethnic minority people by ordinary members of the Gardai on the suspicion that
they are an illegal immigrant.

> The Immigration, Residence and Protection Bill should be amended to require the
consideration of the constitutional and convention rights of any person who is subject to
removal and arrest and/or detention for that purpose prior to their removal to ensure that, in
line with the Supreme Court’s judgment in Dimbo and Oguekwe v The Minister for Justice,
Equality and Law Reform removals only take place after a substantial reason to do so has
been identified.

Article 18 - Freedom of Thought, Conscience and Religion

> Judges should not be required to take a religious oath before joining the bench.
> The State must increase its provision for the establishment of non-denominational education
at primary and post-primary levels.

Article 19 - Freedom of Expression

> The State needs to review its legislation governing freedom of information, access to abortion
information and defamation to ensure that it is compatible with its obligations under Article 19.

> New restrictions on freedom of expression for organisations in the Electoral (Amendment) Act
2001 are incompatible with the State’s obligations under Article 19 and should be removed.
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Article 20 - The Prohibition of Propaganda for War and Incitement to Hatred

> The State should amend the Incitement to Hatred Act to make it effective in addressing
incitement to hatred.

> The State should encourage national media outlets to promote diversity and intercultural
strategies.

Article 21 - The Right to Peaceful Assembly

> The operation of the Criminal Justice (Public Order) Act 1994 should be independently
reviewed to assess its compatibility with Ireland’s international human rights obligations
under the ICCPR.

> The Garda Siochdana Ombudsman Commission should be permitted to review public order
policies pursuant to section 106 of the Garda Siochana Act 2005.

Article 22 - Freedom of Association

> Legislation governing charities should recognise the advancement of human rights, social
justice and equality as charitable purposes.

Article 23 - The Rights of the Family

> The Irish Constitutional provisions on the family should protect all forms of family and not just
the family based on marriage.

> Same-sex couples should not be discriminated against in relation to their intimate
relationships. The right to marry should be extended and no difference in treatment should
exist between opposite-sex and same-sex couples.

> The State should develop and protect the family unity for all migrants legally working in the
State.

> Proposed restrictions in the Immigration, Residence and Protection Bill 2008 on the right to
marry for people seeking asylum, migrants and unlawfully resident migrants offends Article
23(2) of the ICCPR and should be removed.

> The Prison Service should review its policies for compatibility with Article 23 of the ICCPR.

Article 24 - Rights of the Child

> Measures should be taken to make the decisions of the Social Welfare Appeals Tribunal more
transparent and Child Benefit should be restored for all children.

> The State should amend the Constitution to insert express rights for children in order to
ensure that the best interests of the child are protected in all circumstances.

> The State must radically increase funding and support for child protection in Ireland.

Article 25 - The Right to Participate in Public Affairs

> Special measures should be introduced to increase minorities’ participation in the public life
and political affairs, in particular, the State should fund a programme to encourage and
support voting among Travellers and people with disabilities.

> The State should review its current restrictions on jury participation with a view to removing
all forms of unreasonable and irrational discrimination.

> People with disabilities should not be discriminated against in regard to voting and the State
should remove all barriers to participation.



Article 26 - Equality before the Law

> Restrictions on judicial review for refugees and migrants should be removed and the 14 day
time limit should be extended to at least 28 days.

> The continued discretion of the DPP to send accused persons for non-jury trial before the
Special Criminal Court is in breach of Article 26 of the ICCPR and should be addressed.

> The Government should introduce legislation to recognise the change of gender for
transgendered persons.

Article 27 - Minority Rights

> In public policy initiatives concerning Travellers, representatives from the Traveller
Community should always be effectively represented.

> The Government should recognise Travellers as a formal ethnic group.

> The Government should devise and provide significant funding for a national policy strategy
to protect minority languages.

> The Government should recognise Irish Sign Language as a formal national language.
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Introduction

FLAC (Free Legal Advice Centres), the Irish
Council for Civil Liberties (ICCL) and the Irish
Penal Reform Trust (IPRT) welcome the Third
Report of Ireland under the International
Covenant on Civil and Political Rights (ICCPR),
required under Article 40 of the Covenant.
However, while the State’s Third Report was
due to be submitted by 31 July 2005,% it was
more than eighteen months overdue on
submission.

Although the State did consult with non-
governmental organisations (NGOs) in
November 2006 in preparation of its Third
Report, many of the concerns raised by groups
are not reflected in the final document. The
State’s timeframe for this consultation was too
short for many NGOs to make meaningful
contributions, as it only allowed four weeks
from receipt of the State’s draft report to the
deadline for submissions.*

The State Report contains little of the
information required by the Human Rights
Committee’s (HRC)’s Reporting Guidelines® on
any “factors and difficulties” that may exist
which affect the implementation of the
Covenant, including the “nature and extent of,
and reasons for every such factor and
difficulty” as well as provide details of the
steps being taken to overcome these under
Article 40. There is a serious lack of hard
targets and statistical data in general in the
State’s Third Periodic Report to allow
developments to be monitored and no
attention is paid to the observations made by
the Committee on the Elimination of Racial
Discrimination (CERD),® the Committee on the
Elimination of Discrimination Against Women
(CEDAW)” and the Committee on the Rights of
the Child (CRC)® on Ireland since 2000 which
also serves to illustrate the shortcomings in
the protection of certain rights under the
ICCPR.

Ireland has failed to withdraw any of its four
remaining reservations to the ICCPR since its
second periodic review in 2000 and we urge
the State to adopt measures to enable it to
withdraw these reservations.

Article 2(2) of the Covenant requires State
Parties to adopt laws and other measures to
give effect to the ICCPR rights in line with
constitutional processes. However, the HRC
has expressed concern that not all of the
Covenant rights are guaranteed in the State’s
domestic law, and subsequently, the power of
the Irish Human Rights Commission (IHRC) to
take action in the courts to protect ICCPR
rights is limited.° FLAC, the ICCL and the IPRT
welcome the fact that aspects of the UN
Convention Against Torture 1984 and the
European Convention on Human Rights
(ECHR) were given further effect in Irish law in
2000 and 2003 respectively.’”® However, the
State rarely gives further effect in Irish law to
international human rights conventions and it
was the last Council of Europe Member State
to give further effect to the ECHR.

This shadow report is a joint project"
undertaken by three organisations, FLAC, the
ICCL and the IPRT. It was researched and
written in 2007 and 2008.

Concluding Observations of the Human Rights Committee: Ireland, 24 July 2000, para. 30, UN Doc.: A/55/40.
Correspondence from the Head of the Human Rights Unit, Department of Foreign Affairs to ICCL dated 26 October 2006 notes
deadline of 15 November 2006 for written submissions on the draft State report. The deadline was then extended until 29

November 2006.

Section C.4, Consolidated Guidelines for State Reports under ICCPR: 26/02/2001m.

CERD/C/IRL/CO/2, 10 March 2005.
CEDAW/C/IRL/CO/4-5, 22 July 2005.
CRC/C/IRL/CO/2, 29 September 2006.

Concluding Observations of the Human Rights Committee: Ireland, 24 July 2000, para. 11.

The Criminal Justice (United Nations Convention Against Torture) Act 2000 and the European Convention on Human Rights
Act 2003. Irish legislation can be sourced from the following locations: www.oireachtas.ie and www.bailii.org

A number of interviews were conducted and focus groups undertaken as part of this project. They included focus groups
with unaccompanied minors seeking asylum (16 April 2007); migrants and people seeking asylum (20 April 2007); two focus
groups with Travellers (both held on 19 April 2007); former female prisoners (17 April 2007); former male prisoners (17 May
2007); persons facing familial inequalities such as same-sex couples (23 April 2007), lone parents (25 April 2007) and

transgendered persons (23 and 26 April 2007).
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Article 1

1. All peoples have the right of self-determination.
By virtue of that right they freely determine their
political status and freely pursue their economie,
social and cultural development.

2. All peoples may, for their own ends, freely dispose of
their natural wealth and resources without prejudice
to any obligations arising out of international
economic co-operation, based upon the principle of
mutual benefit, and international law. In no case may a
people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including
those having responsibility for the administration of
Non-Self-Governing and Trust Territories, shall
promote the realisation of the right of
self-determination, and shall respect that right, in
conformity with the provisions of the Charter of the
United Nations.

13



The Right to Self-Determination

7. There is nothing to report under this article.
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-
Article 2

1. Each State Party to the present Covenant undertakes
to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction
of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social
origin, property, birth or other status.

2. Where not already provided for by existing legislative
or other measures, each State Party to the present
Covenant undertakes to take the necessary steps, in
accordance with its constitutional processes and with
the provisions of the present Covenant, to adopt such
laws or other measures as may be necessary to give
effect to the rights recognised in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or
freedoms as herein recognised are violated shall
have an effective remedy, notwithstanding that the
violation has been committed by persons acting in
an official capacity;

(b) To ensure that any person claiming such a remedy
shall have his right thereto determined by
competent judicial, administrative or legislative
authorities, or by any other competent authority
provided for by the legal system of the State, and to
develop the possibilities of judicial remedy;

(¢) To ensure that the competent authorities shall
enforce such remedies when granted.

15



The Equal Status Acts 2000- 2004 and the
Employment Equality Acts 1998- 2004 are the
central tenets of Ireland’s equality legislation.
An objectionable practice must occur in order
for the legislation to be operable.
Consequently, cases of discrimination may go
unchallenged unless an individual takes a case
and therefore this law is not preventative.
However, paragraph 17 of General Comment
31 on Nature of the General Legal Obligations
imposed on States Parties to the Covenant
states that there is an obligation on the State
to prevent a recurrence of a violation of the
Covenant.” These discrepancies leave certain
groups and individuals even more vulnerable
by placing an unrealistic burden on persons to
be proactive when they may not even be
aware of their rights. In addition, the Acts do
not cover all grounds of discrimination such as
social origin, membership of a trade union or
status as an ex-offender and the ground of
"age” does not allow children to claim
discrimination under that heading.™ This
blanket exemption is not consistent with the
UN Convention on the Rights of the Child and
is not conducive to the principle of non-
discrimination against children under Article
24. Furthermore, equality legislation in Ireland
does not protect against discrimination on the
grounds of political opinion.™

Since the introduction of the equality
legislation a number of issues have arisen in
relation to its implementation:

First, the Equality Authority is under-
resourced. For example, in 2006 the Equality
Authority only received an extra 1.5% in
funding with the result that it cannot perform
all of its functions, in particular, equality

10.

impact assessments for service providers and
bodies;

Second, funding also appears to be adversely
affecting the work of the Equality Tribunal, as
there is currently a three-year waiting in order
to take a case;'®

Third, the Government has amended the
legislation three times to include new
exemptions' and to move jurisdiction from
the Equality Tribunal to the District Court for
complaints in relation to publicans and
hoteliers.” As a result, it is more difficult for
vulnerable people to challenge discrimination
in these areas;

Fourth, the legislation does not cover all state
functions, activities and controlling duties, an
issue which has been acknowledged by CERD."®

The State does not adequately implement
gender and equality proofing which remains
weak at present. The lack of gender and
equality proofing of Government policy has a
specific and direct effect on the marginalised
groups of Irish society. Equality proofing
requires decision makers to recognise the
importance of assessing the likely impact of
policies on socially excluded persons at policy
development stage. Broad-reaching policy or
plans for Government spending such as the
budget are not equality proofed. Extra
funding should be provided to the Equality
Authority in order to ensure that decisions,
policy and legislation are equality proofed.

A report commissioned by the IHRC notes that
the enactment of a statutory duty to equality
proof legislation would "go some way" to
ensuring that the State complies with its
international human rights obligations, in
particular with regard to equality.?° Section 75
of the United Kingdom (UK)’s Northern Ireland
Act 1998 imposes a positive duty on public
bodes to equality proof government policies
and practices.
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11.

12.

The Equality Authority is due to be relocated
to a site in Roscrea, County Tipperary as part
of the Government’s decentralisation
scheme.?' An advance office has already been
opened there in May 2007. The European
Commission against Racism and Intolerance
(ECRI) has expressed fears that this location
change may be problematic with regard to
access in particular for minority groups who
mainly live in Dublin. Staff retention was also
of concern to the ECRI as it may lead to the
loss of important institutional knowledge.??

The European Union (EU) Race Directive® has
been transposed into domestic law by means
of the Equality Act 2004 but not in its entirety.
For example, the European Commission
recently issued a “reasoned opinion”
indicating that the Government failed to
implement sections of the Directive correctly.
Problem areas in Ireland identified by the
Commission include:

An incorrect definition of indirect
discrimination;

The exclusion from protection against
discrimination for certain 'private’ types of
employment;

The limitation of the right of interested parties
to initiate proceedings to defend the victims of
discrimination;

The limit to compensation for victims of
discrimination;

The exclusion from protection against
discrimination regarding certain types of
housing.

13.

14.

Despite previous pledges from the State, the
language of the Disability Act 20052?*is not
based on the human rights of the individual.
The 2005 Act lacks any mechanism to ensure
persons with disabilities are provided with
basic standards of services as a right. With
regard to the provision of accessible public
buildings and services, referred to by the
State in paragraph 32 of their report, Section
25(4)(c) of the 2005 Act permits a Minister to
declare that public buildings need not be
brought into compliance with certain
standards? if he or she is satisfied that:
“making the building accessible to persons
with disabilities would not be justified on the
basis of cost, having regard to the use to
which the building is put.” The definition of
disability espoused by the 2005 Act?*®is
narrower than that of the Equal Status Acts
2000-2004?" and is not in line with international
human rights standards. The IHRC has also
expressed a number of concerns with regard
to the assessment of needs and complaints
procedures under the 2005 Act.?? The IHRC#
and the United Nations Committee on
Economic, Social and Cultural Rights®® have
expressed concern at the omission from the
2005 Act of the right of people with disabilities
to seek judicial remedies where any of the
provisions of the Act are not carried out.

With regard to employment by public bodies
as referred to by the State in paragraph 32 of
their Report, Section 47(1) of the 2005 Act
states that a public body should “take all
reasonable measures to promote and support
the employment by it of persons with
disabilities” but this requirement is only “in so
far as practicable”. More importantly, there is
no mechanism in place to monitor this which
leaves a wide margin of discretion to public
authorities. The provision is too vague to
provide adequate assurance that persons with
disabilities have the opportunity to be
employed by public bodies.



15.

16.

17.

In its Report the State outlines some areas in
the primary and secondary school curricula in
which human rights are considered to some
extent. While these developments are
welcome, nonetheless there is need for a
dedicated, integrated, comprehensive human
rights education programme as a fixed part of
the school curriculum rather than the current
ad-hoc approach.

Research into the extent to which human
rights education is currently being taught in
Irish schools and by service providers is also
necessary. The IHRC is planning to carry-out a
study to map the extent of human rights
education and training in the formal, non-
formal and continuing professional training of
teachers, the judiciary, legal professions and
civil and public servants, with a view to
identifying needs and gaps, which will inform
its own human rights education strategy and
assist in making recommendations to the
State. This project should go someway in
highlighting current gaps and issues relating
to human rights education.

The International Criminal Court Act 2006 fails
to provide for universal jurisdiction for all
grave crimes under international criminal law.
Crimes of genocide, crimes against humanity,
extrajudicial executions and disappearances
and other crimes under international law over
which all states have a responsibility to
exercise universal jurisdiction should have
been included under the 2006 Act. Article 29.8
of the Constitution of Ireland provides that
Irish courts may exercise universal jurisdiction
over such crimes but only to the extent that
legislation expressly authorises them to

do so0.?

18.

19.

In its Concluding Comments in relation to
Ireland’s First and Second Periodic Reports,®?
the HRC noted that Ireland has not given full
effect to the Covenant in the State’s domestic
law. This remains the case to date. In its
second review, the Committee noted that this
would limit the IHRC’s power to take action in
the courts to protect Covenant rights. The
State has claimed that the dualist nature of the
legal system in Ireland precludes the
incorporation of international treaties into
domestic law.*® Unless the ICCPR is given full
effect in Irish law through the Constitution or
statutory law, the approach of the courts will
vary in the weight to be attached to the
Covenant in domestic law.

It is generally accepted that Articles 29.3%* and
29.6 of the Constitution® precluded
international treaties such as the ICCPR from
being given full direct effect in Irish law unless
they have been incorporated into legislation
by Parliament. At present the ICCPR only has
persuasive effect meaning that the judiciary
may utilise the Covenant as an aid to
interpretation but may also ignore it if they
wish, the latter being the general practice of
Irish courts with regard to international human
rights treaties. For example, in Kavanagh v
Governor of Mountjoy Prison, Fennelly CJ
asked how the ICCPR and the HRC's views
could prevail over the legal effect of a
conviction by a duly constituted Irish court,*®
and indeed concluded that the proposition that
the views of the Committee could “prevail
against the concluded decision of a properly
constituted court is patently unacceptable.”?’
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He continued that:

The obligation of Ireland to respect the
invoked principles [of international law] is
expressed only in the sense that it is to be
“its rule of conduct in its relations with
other States”. It is patent that this
provision confers no rights on individuals.
No single word [in Article 29.3] even
arguably expresses an intention to confer
rights capable of being invoked by
individuals.®

20. The IHRC was established in July 2001 as a

result of the Good Friday (Belfast) Agreement
1998.%° While its establishment is a welcome
development, there are a number of
outstanding issues of concern. One of the
central functions of the Commission is to
examine legislative proposals to ensure that
they are in conformity with the Constitution
and the State’s international human rights
obligations.* It is of concern that significant
amendments to legislation are often
introduced at a late stage and EU sourced
legislation is generally referred to the

Commission late in the parliamentary process.

As a result, sometimes there is neither the
time nor the opportunity to review the
legislation in detail. Moreover, with regard to
EU legislation, by the time it is referred to the
Commission, much of the detail and the
principles will already have been settled and
there is little chance of recommendations for
amendment by the Commission being taken
on board.*

21. The largest number of submissions on Bills

made by the IHRC in any year was in 2004
where eleven submissions were made
although a total of fifty-eight Bills were
introduced that year by the Government. In
2005, just one submission was made out of
forty-one Bills, while in 2006 five submissions
were produced out of a total of seventy Bills.
In 2007, fifty-five Bills have been introduced
with just four submissions from the IHRC. In
addition, the Commission is not always given

a proper opportunity to respond and there is a
lack of referred legislation from Departments
other than the Department of Justice, Equality
and Law Reform.*> The Commission also
struggles with inadequate funding which
limits its capacity to perform its functions to
the highest standards.*?

22. The Commission was established though the

23.

Human Rights Commission Act 2000. This Act
states that the Commission is to be
independent in the performance of its
functions.** Given this underlying principle, it
would be more appropriate if the Commission
was accountable directly to the Irish
Parliament. Currently it is accountable to the
Minister for Justice, Equality and Law Reform
and he plays a role in setting the budget of the
Commission and appointing members to the
Commission.

The HRC recommended in its previous
observations on Ireland that the State should
improve remedies for victims of domestic
violence.* The Domestic Violence Acts 1996
and 2002 made considerable advances in
reforming the law with regard to remedies for
domestic violence. However in 2005, CEDAW
expressed concern at the “prevalence of
violence against women and girls in Ireland”
and at the “low prosecution and conviction
rates of perpetrators” when compared
internationally and the “high withdrawal rates
of complaints”. It further criticised the
“inadequate funding for organisations that
provide support and services to victims”.*
General Comment No. 31 notes that effective
remedies should be “appropriately adapted so
as to take account of the special vulnerability
of certain categories of person”.*®

24. Under Irish law, a “barring order” requires a

violent person to leave the family home for a
set period. This is only available to some
victims of domestic violence. People in same
sex relationships cannot get a barring order. It
is available to a person against his or her
spouse. ltis available to a parent against an
adult non-dependent child. A co-habitant may
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only obtain a barring order if they have lived
together as husband and wife for six of the
previous nine months. Co-habitants or parents

seeking protection must further show that they

have an equal or greater interest in the
property than the perpetrator.*® Neither the
time limit, nor the property restriction applies
to a married couple. If one person in a same
sex couple sought to remove a violent partner
from the family home, they would have to use

the normal assault/injunction procedure where

the case would be heard outside the family
court system in open court. The applicant
would be without the preventive, interim
protection of a protection order and be placed
in a position where they may have to disclose
their sexuality.

25. The same family groups and same sex couples
may apply for a “safety order”.*° This order
does not remove the aggressor from the
family home, but directs the person to
discontinue the violent behaviour or threats.
This is available to married spouses without
time restriction, to heterosexual cohabitants
who have lived together for six of the previous
twelve months and to same sex couples on
the basis that they are in a “relationship the
basis of which is not primarily contractual” .5’

26. There are currently no dedicated refuges for
men who are victims of domestic abuse in
Ireland; in particular for those who need to
find shelter together with their children. A
2005 report by the National Crime Council and
the Economic and Social Research Institute
recommended the establishment of a refuge
for male victims of abuse.*? Under-resourcing
of both male and female refuges is a
fundamental problem and there remains a
paucity of “move-on” facilities for women
who would otherwise leave emergency refuge
housing. The Irish Office for the Prevention of
Domestic Violence (COSC) was established in
April 2007 as an executive office as part of the
Department of Justice, Equality and Law
Reform. NGOs that work in the area of
domestic violence stated that they would not
work with the office if established in its
proposed form. Concerns included the
limitation of COSC to prevention of violence,
its failure to hold perpetrators accountable

27.

28.

within the criminal justice system, its failure to
recognise all forms of violence against women
such as rape and trafficking and the fact that it
excludes the involvement (and thereby the
knowledge-base) of NGOs in its work.>

Remedies under the European Convention on
Human Rights Act 2003 are inadequate. For
example, where the action carried out by a
public institution has been declared
incompatible with the Convention, there is no
obligation to pay compensation. Referring to
the Act, the IHRC has noted that “it is
unacceptable to place the courts in a position
where they can identify a breach of human
rights and not be in position to give an
effective remedy”.%* The Commission
recommended that the scope of the remedies
under the Bill be “radically expanded”
including compensation as a right. This did
not occur and the result does not equate to
provision of an effective remedy under Article
2 paragraph 3 of the Covenant.

In relation to remedies, the pre—established
upper limit on compensation that may be
awarded in discrimination cases, other than
sex discrimination, may lead to the awarding
of damages which do not adequately reflect
the severity of the discrimination and the loss
caused and thereby do not constitute an
effective remedy. The maximum limit
amounts to just €6,350 under the Equal Status
Acts 2000-2004 and €12,700 under the
Employment Equality Acts 1998-2004.5°



BOX 1: Kavanagh v Ireland %

In 1998, the HRC heard a complaint by an Irish
applicant and found that the State had breached
the applicant’s right to equality before the law
under Article 26 by failing to provide a reasonable
and objective justification for denying the
applicant his right to a trial by jury. The
Committee required the State to provide the
applicant with an “effective remedy” within 90
days and that Ireland was “also under an
obligation to ensure that similar violations do not
occur in the future; it should ensure that persons
are not tried before the Special Criminal Court
unless reasonable and objective criteria for the
decision are provided” and it required Ireland to
outline the steps it was taking to ensure this.%’
On foot of this in 2002, Kavanagh went before the
Irish courts to seek leave for judicial review but

this was rejected.>® The Minister for Justice,
Equality and Law Reform offered the applicant
£1,000 (€1270)%° in acknowledgement of the
Committee’s views. The cheque was returned to
the Minister notifying him that this was entirely
inadequate and that it did not constitute an
effective remedy.

In July 2002, Kavanagh was again before the
Committee, attempting to claim a violation under
Article 2(3) of the Covenant due to the State’s
failure to provide an effective remedy. This was
deemed inadmissible by the Committee because
of a lack of any new factual developments, and
because he had “no claim under the Covenant
that would go beyond what the Committee has
already decided in the author’s initial
communication to it.”%°

While the Committee found that Kavanagh had
been discriminated against under Article 26 of the
Covenant, he has not been given an effective
remedy to date and he served his twelve year
sentence in full.

Recommendations

> The ICCPR should be given full effect in Irish law.

> lreland’s equality legislation should include all
state functions and the State should consider
introducing more preventative measures in
dealing with underlying inequalities i.e.
equality proofing of practices.

> Funding for the Equality Tribunal should be
substantially increased to allow it to deal with
anti-discrimination cases in a speedy manner.

>~ Funding for the Equality Authority should be
increased to allow it to undertake equality
impact statements.

>~ The State as a matter of urgency should
review and enhance remedies protecting
against domestic violence as well as
increasing supports.

> Funding and support for the IHRC should be
increased substantially and the Government
should consider making the Commission
directly accountable to the Irish Parliament.

% Communication No 819/1998: Ireland 26/04/2001, UN Doc. CCPR/C/71/D/819/1998.

57 Paras. 12-13, Communication No: 819/1998.

% Kavanagh v. Governor of Mountjoy Prison [2002] 3 IR 385; [2002] ILRM 81.
% To contextualise this sum, the gross national income per capita in Ireland in 2000 was 25,970 and in 2003 it was €30,910.

Source: United Nations Environmental Programme.
% Para. 4.2, Communication 1114/2002.
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Article 3

The States Parties to the present Covenant undertake
to ensure the equal right of men and women to the
enjoyment of all civil and political rights set forth in
the present Covenant.

23




Refer to
State
Report,
paras.
103-104

Female Representation in
Decision-Making and Public Life

29. Inits Concluding Observations on Ireland in
2000, the HRC urged the Irish Government to
“intensify its efforts to ensure equality of
women in all spheres, particularly in public
and political life and in decision-making
bodies”.%" However, apart from a number of
small changes adopted in relation to women'’s
representation on state boards, the State has
failed to introduce any positive actions or
measures to increase women'’s participation in
politics or any other areas of public life.®? The
major political parties do not have an effective
mandatory quota system in order to ensure
that women are adequately represented.
Women candidates won only twenty two of

National Women’s Strategy
(NWS)¢”

32. The National Women'’s Strategy 2007-2013
was launched in April 2007. The National
Women'’s Council of Ireland® (NWCI) has
pointed out that it lacks a basic framework
of achievable set targets and timeframes
and the NWS fails to include details or
objectives inter alia on how it will make
childcare more affordable for women.®®
The funding allocated to achieve the
considerable objectives of the NWS by the
State for the six year period amounts to
less than 0.01% GDP.’° Short-term and
sporadic funding measures, for which no
specific government department has
responsibility, means that gender

Refer to
State
Report,

paras.
108-109

one hundred and sixty-six seats in Dail mainstreaming in Ireland remains lacking in
Eireann® in the general elections held on 24 substantive development. Statistical data on
May 2007, a decrease on the seats filled by long-term and sustained funding for gender

women in the previous government.

30. Men account for more than 80% of decision
makers at local and regional level while

equality initiatives should be available and

effective mechanisms should be put in place

to ensure the review and monitoring of the
Strategy according to precise targets.

women account for only 13.7% and 17.1% of

regional and local representative bodies.5 33. The National Development Plan 2007-2013, the
In spite of the fact that Ireland has had two National Anti-Poverty Strategy 2007-2016 and
female presidents, the office of President is the Programme for Government 2007 do not
largely ceremonial with actual power being adequately address gender inequalities and
held by the office of the Taoiseach (Prime refer to the NWS as the central mechanism for
Minister). the creation of gender equality.”” This weakens
efforts to promote gender mainstreaming

31. In 2004, the Council of Europe suspended the which is a prerequisite for the achievement of

voting rights of Ireland for two months for not equality between men and women.

complying with a resolution® on gender-
balanced representation in the Parliamentary

o,
Assembly.®® The minimum requirement was Mer_‘ ?Ccount for more than 80% of
one woman on a Member State’s delegation decision makers at local and
and Ireland failed to ensure this base quota by regional level while women account

electing an all-male delegation.

for only 13.7% and 17.1% of regional
and local representative bodies

6

Concluding Observations on Ireland, UN Human Rights Committee, 24 July 2000, at para. 20, A/55/40, paras.422-451.

In their 2007 Election Manifestoes, a number of political parties (Sinn Féin and the Labour Party) alluded to their intentions to
set gender targets but these parties were not elected to Government.

Dail Eireann is the House of Representatives (or lower house) in the Irish National Parliament.

National Women'’s Strategy 2007-2016, page 94.

Council of Europe, Parliamentary Assembly Resolution 1348(2003) on Gender-balanced representation in the Parliamentary
Assembly.

Parliamentary Assembly of the Council of Europe, Contested Credentials of the parliamentary delegations of Ireland and
Malta, 24 January 2004, Doc. 10051.

Department of Justice, Equality and Law Reform under the Direction of an Interdepartmental Committee (2007) National
Women’s Strategy, 2007-2013, Government Stationary Office: Dublin.

The National Women'’s Council of Ireland is a national NGO, founded in 1973.

National Women'’s Council of Ireland (2007) Critique of the National Women’s Strategy, NWCI: Dublin.

National Women'’s Council of Ireland (2007) National Women’s Strategy, Breadth of Women’s Inequalities Acknowledged:
Mechanisms to Remove them Absent, NWCI: Dublin.

National Development Plan 2007-2013, page 268.

6:

g

6:

@

6

{

6!

&

6

3

6’

2

6

&

6

3

7

=)

7

Shadow Report to the Third Periodic Report of Ireland under the
International Covenant on Civil and Political Rights June 08



The Constitution and the Role Table 2: Women in An Garda Siochana 2007

of Women
Rank Percentage of Female Officers
34. Inits previous Concluding Observations in Assistant Commissioner | 16%
2000, the HRC indicated its concern about Chief Superintendent | 6%
references to women in Article 41.2 of the Superintendent 5%
gg?erto C.onstltutlon.,72 This has r.10t peen addressed Inspector 7%
o, since Ireland’s last examination. Indeed, Seraeant 9%
paras. CEDAW observed that the sexist language in 9 (;
Article 41.2.1° and 41.2.2° of the Constitution’? ~ >2rda 23%

serves as a barrier to equality between women Source: Garda Records, 15 June 2007

and men.”* The All-Party Oireachtas

Committee on the Constitution also

recommended alternative language to replace Employment

the outdated language, which perpetuates an

anachronistic view of the role of women in the 36. Girls and women now outperform boys and

home, with gender-neutral language.”™ men academically in the country’s schools and
However, it would appear that there is no third level institutions, with almost 60% of
political will to change the Constitution. As Higher Education Authority places now being
yet, the State has not indicated any intention taken by women.’ Yet this trend is not

to hold a referendum on women in the reflected in the transition of women to the
Constitution and this issue is clearly absent labour market with women earning less than
from the current Programme for Government men in all labour sectors. Women earn just an
(2007-2012). average of 88.5% of the amount earned by

men.”® Women hold just 4% of Chief Executive
Positions in the “top 500” companies in the

Lack of Statistical Information State.® In spite of Ireland’s recent economic
success, 23% of women lived at risk of poverty
35. The State has not included sufficient in Ireland and Ireland has the highest reported
o information on gender-disaggregated data on risk of poverty rate after social transfers for
info not public and political life and in decision-making women and the joint third highest for men
e bodies. It has only submitted the relevant data among EU States in 2004.%
Report with regard to State Boards. It refersto a

target set for gender balance in direct
appointments to State Boards in 1993, which it
failed to achieve.’”®

Table 1: Women as judges

Court Total Judges Female (22%) Head of Court

Supreme | 8 2 Male
High 38 5 Male
Circuit 38 11 Male
District 61 14 Male””

Source: Judicial Gender Balance Report 1996, Courts Service,
13 June 2007

7

N

Concluding Observations, HRC, at para. 20.

Article 41.2.1° and 41.2.2° of the Constitution state the following:

“1. In particular, the State recognises that by her life within the home, woman gives to the State a support without which the
common good cannot be achieved.

2. The State shall, therefore, endeavour to ensure that mothers shall not be obliged by economic necessity to engage in
labour to the neglect of their duties in the home.”

Committee on the Elimination of All Forms of Discrimination Against Women, Concluding Observations: Ireland, 22 July 2005,
UN Doc.: CEDAW/C/IRL/CO/4-5.

All-Party Oireachtas Committee (2006) Tenth Progress Report, The Family, All-Party Oireachtas Committee: Dublin, page 127.
Paras. 103-104, Third Report by Ireland on the Measures Adopted to Give Effect to the Provisions of the Covenant, 2007.

In June 2007, Ms. Miriam Malone was appointed President of the District Court.

Central Statistics Offices, Students’ Corner: Education, 2003/2004.

Central Statistics Office, National Employment Survey 2006, accessible at www.cso.ie

National Women'’s Strategy 2007-2016, page 92.

Central Statistics Office, Men and Women in Ireland 2006, page 16, accessible at www.cso.ie
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Childcare Ethnie Minority Women

37. Childcare in Ireland is expensive and is a 40. Minority ethnic women are a particularly

serious obstacle to the participation of women
in the work place.®? In 2005 childcare costs in
Ireland averaged over €120 per week,?* with
prices ranging from €180 to €205 for one pre-
school child per week in full time private care.
This causes particular difficulties for one
parent and low to middle incomes families
and those with more than one child in need of
day-care.® There is also a lack of part-time
places in créches for those who may prefer to
work part-time or job share because by
working full-time they may lose certain state
benefits to which they would otherwise have
been entitled.®® Approximately, 80% of part-
time workers in Ireland are women and the
majority of unpaid® care work is undertaken
by women. Parental leave in Ireland is unpaid
and in comparison with its European
counterparts, uptake of paternity leave is low,
with men participating at less than half the
rate of women.®’

. There is also a lack of part-time childcare
places for parents who work in that capacity.®
This can be an obstacle to full equal
participation. In addition, the childcare sector
is not properly regulated nor is there any
control over the quality of childcare services.
The lack of places means that parents are
under pressure to take what is available rather
than the best quality of service for their
children.

. Currently, 99% of unpaid care workers in the
State are women® and this group is largely
neglected by the State despite the benefit that
their work brings to the State through their
care of dependent children, parents or older
relatives. They receive a means-tested

allowance of €200 per week for the care of one

person, except if they are already in receipt of
social welfare payments in which case they
are not eligible for the allowance.*®

vulnerable group in Ireland given the multiple
discriminations that they face. Not only are
they under-represented at every level, the
NWS fails to recognise multiple discrimination
as a barrier to integration. Nor does the NWS
address specifically the inequalities faced by
ethnic minority women who are
disadvantaged with regard to access to health,
education and employment. Forty-nine
percent of admittances to women'’s refuges
are Traveller women®'even though the
Traveller community represents only 0.6% of
the population.

Recommendations

The NWS should be reviewed and updated
with a specific time-frame and targets for
achievements.

Multiple discriminations faced by minority
ethnic women should be adequately dealt with
by the NWS.

The Irish Government should organise a
referendum to amend the Constitution to
include the gender-neutral form of Article 41.2
which also recognises the life of carers in the
home. This should also include an explicit
provision guaranteeing that women and men
be treated equally.

The Government should increase the level of
support available for childcare.
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EU Expert Group on Gender, Social Inclusion and Employment (2005) Reconciliation between Work and Private Life:

A Comparative Review of Thirty European Countries, page 28.

Central Statistics Office, Quarterly National Household Survey, Quarter 1, 2006, Module on Childcare, Quarter 1, 2005.
Report by Irish Business and Employers Confederation and Irish Congress of Trade Unions Sub-Committee Prepared in the
Context of Sustaining Progress: Quality Childcare: From a Social Partnership Perspective, November 2005, para. 2.4.

For example, where a persons is in full-time employment (working over 30 hours per week), they no longer qualify for rent
supplement, Citizens Information, Employment and Rent Supplement Information Leaflet.

Citizen’s Information Public Service Information, Employment Rights While On Parental Leave.

EU Expert Group on Gender, ibid, page 49.

8 EU Expert Group on Gender, ibid, pages 38-42.

8 National Women'’s Council of Ireland Information Leaflet on Care Work.

% Department of Social and Family Affairs, Carer’s Allowance SW14 leaflet and Carer’s Allowance Rates 2007.

9 National Crime Council/Economic and Social Research Council (2005) Domestic Abuse of Woman and Men in Ireland: Report
on the National Study of Domestic Abuse, National Crime Council/ERSI, page 99.
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Article 4

1. In time of public emergency which threatens the life of
the nation and the existence of which is officially
proclaimed, the States Parties to the present Covenant
may take measures derogating from their obligations
under the present Covenant to the extent strictly
required by the exigencies of the situation, provided
that such measures are not inconsistent with their
other obligations under international law and do not
involve discrimination solely on the ground of race,
colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs 1 and 2),
11, 15, 16 and 18 may be made under this provision.

3. Any State Party to the present Covenant availing itself
of the right of derogation shall immediately inform the
other States Parties to the present Covenant, through
the intermediary of the Secretary-General of the United
Nations, of the provisions from which it has derogated
and of the reasons by which it was actuated. A further
communication shall be made, through the same
intermediary, on the date on which it terminates
such derogation.

29



41. In its previous Concluding Observations in
2000, the HRC recommended that the State
consider its obligations under Article 4 of the
Covenant when reviewing the Constitution,
and in particular, with regard to permitted
derogations.®? By retaining the Special
Criminal Court® and allowing it to deal with
non-subversive crime, there is a danger that
the rights protected by Article 14 (fair trial) are
being restricted. The current retention of the
Special Criminal Court is not associated with
any public emergency that would justify
derogation under Article 4, and indeed, the
State has entered no such derogation.

Given that a state of emergency does not exist
in Ireland, the Special Criminal Court should
no longer be in operation.
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Article 5

1. Nothing in the 