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Previous IPRT Submissions - Advocating for a Broad Approach

IPRT has been campaigning around the need for Spent Convictions legislation since 2006 and has made a
number of submissions to Government and the Oireachtas on previous drafts of legislation. The key issues
which we identified in our submissions on the earlier drafts of the Bill remain at the centre of our position on the
present Bill. These are:

. The need for the Bill to apply to a wide range of convictions.
. The need for the rehabilitation periods to be set at reasonable, proportionate and practical levels.

. Any differential treatment of particular areas of employment should be kept to a minimum and must be
justified.

The present Bill also raises some other issues which we have addressed in our proposed amendments as
detailed in this paper. However, overall IPRT is strongly supportive of the general approach taken, and, given
the passage of time and the impact on those affected by the delay, it is now imperative the Bill is progressed as
quickly as possible.

1. Excluded Sentences (Section 1)

The range of convictions covered by the Bill is central to its effectiveness and the number of individuals who can
benefit from the legislation. The foundational definition contained in section 1 is that of “excluded sentences”,
defined as a sentence of imprisonment for a term of more than 12 months or a suspended sentence of more
than 2 years. IPRT notes that, after a review of the equivalent UK legislation, English law now provides for
sentences of up to four years being covered by the legislation. Building on the UK's experience of over 40 years,
IPRT proposes that:

. The definition of “excluded sentences” in section 1 of the Bill should be amended to at least “sentences of
30 months or less” (the previous UK position) or, preferably, to “sentences of 48 month or less”

. Rehabilitation periods should be amended proportionately in line with any changes to the definition of
“excluded sentence”

*We have included a number of case studies from the many people who have contacted us with their concerns in relation

to spent convictions; these have been anonymised, but are otherwise true stories.
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Furthermore, IPRT believes that where an individual is given a wholly suspended sentence, which is not
subsequently revoked, all such sentences should be treated as a non-custodial sentence. The key consideration
here is that the court deemed it appropriate to suspend the sentence of imprisonment.

- IPRT believes that all sentences which are suspended in whole and which are not subsequently revoked
should be treated as relevant non-custodial sentences.

2. Number of Convictions/Events (Section 2)

The principle that any person who has demonstrated his or her good behaviour and character by completion of
a rehabilitation period should benefit from the proposed spent conviction regime is at the heart of the proposed
Bill. Therefore, anyone who would seek to benefit from the scheme on more than two occasions would have
qualified through lengthy rehabilitation periods on each occasion. IPRT sees no reason why, in such exceptional
circumstances, an individual should not be able to benefit from the Bill on a third or subsequent occasion, given
that previous convictions will have been taken into account at the point of sentence.

IPRT believes that the Limitation on only two convictions being classified as spent convictions is
unnecessary and should be removed.
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3. Conviction Free Period (Schedule 2)

The Bill sets out a matrix of rehabilitation periods for various combinations of custodial and non-custodial

sentences. The Council of Europe recommends’ that Member-states provide for an automatic period of
rehabilitation after a “reasonably short time” and that, because use of criminal records may jeopardise the
convicted person’s chances of social reintegration, they should therefore be restricted to the utmost.

In comparison with the rehabilitation periods utilised in the context of the UK scheme, the currently proposed
periods of rehabilitation in the Bill are generally disproportionate in length vis-a-vis the nature and quality of
the corresponding sanction (see comparison table below). IPRT believes that more proportionate rehabilitation
periods should replace the current proposals.

For information purposes only, see table below.

Sanction UK Rehabilitation Period | Ireland Rehabilitation Period (2012 Bill)
Fine 1 year 2/3 years
Community service orders | Length of order + 1 year 2/3 years

Suspended sentences

As for prison sentences
(see below)

3 years for suspended sentence <12 mths

4 years for suspended sentence >6 mths <2 yrs
(suspended sentences over 2 years never become
spent)

< 6 mths imprisonment

Sentence + 2 years

4 years

>6 mths and < 30 months

Sentence + 4 years

5 years for a sentence >6 mths but <12 mths
(custodial sentences over 12 months never
become spent)

> 30 mths and < 48 mths

Sentence + 7 years

Never spent

> 4Lyears

Never spent

Never spent

4. Court Proceedings (Section 6)

We welcome the exclusion of spent convictions from general court proceedings. However, IPRT queries what
circumstances might require courts to deviate from that general approach “where justice cannot be done except
by so admitting or requiring the evidence [of spent convictions]” as set out in section 6 (2). The exclusions in é
(3) relating to a number of specific types of legal proceedings seem reasonable and proportionate, although the
exclusions in section 6 (3] (c) and (d) are vague and require further clarification.

5. Insurance (Section 7)

The differential treatment in 7 (1) (a) of the specific category of convictions for insurance fraud when applying
for further insurance is notable as this is the only area in the Bill where a particular category of offence is

deemed relevant to a particular context for disclosure. IPRT understands that the approach of matching specific
convictions to specific contexts of disclosure could prove overly complex if applied more generally, but there may
be some areas of employment where such an approach might also be usefully taken.

The most notable exclusion provided for in section 7 (1) (b) (i) is an exclusion whereby Garda investigation

of crimes is to be treated differently from other contexts of disclosure. IPRT believes that this exclusion is

unnecessary and that convictions should remain spent in this context also.

1 Council of Europe Recommendation on the Criminal Records and the Rehabilitation of Convicted Persons No. R (84) 10
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6. Requests for Information (Sections 5 and 8)

IPRT agrees with the position of the IHREC that the legislation should expressly preclude requests for
information on convictions that become spent under the Act from those who may use such questions to attempt
to circumvent the proper operation of the Act. While currently the proposed legislation entitles a person not to
reveal such information if asked, an express prohibition on making such requests would be preferable.

In respect of the position of Irish citizens travelling to other jurisdictions, IPRT urges the State to ensure
that clear reciprocal arrangements are in place for the mutual recognition of spent convictions, a practice
which already exists between Canada and the United Kingdom. IPRT believes that if another State requests
information in respect of a citizen’s criminal record, any conviction which is properly deemed to be spent
under Irish law should not appear in the State’s response to such a request.

7. Relevant Work (Section 9 and Schedule 3)

The exclusion of certain areas of employment is among the most significant parts of the Bill and the area which
gives rise to IPRT's main concerns about the potential impact on individuals seeking to benefit from the Bill.

Regarding the provision in section 9 (2) for new areas of employment to be excluded from the Bill, a question
arises as to which objective criteria will apply for the Public Appointments Service and Minister to determine
new areas of work. Section 9 (3] provides that any additional areas of employment should only be introduced
in consultation with other Government Departments, and, as IPRT believes that the exclusion of areas of
employment engages important issues of equality and privacy, we believe the Bill should also provide

for consultation with the Irish Human Rights and Equality Commission and with the Data Protection
Commissioner.
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8. Connection to Vetting (Schedule 3)

With regard to the categories of relevant employment set out in Schedule 3, IPRT's general concern is that the
categories of work named relating to children or vulnerable adults are areas of employment which are properly
addressed through vetting requirements. IPRT does not believe that these sensitive areas of employment
should be excluded from spent convictions. Rather, vetting regulation should identify clearly those limited areas
of employment where additional security checks may be required, and set in place clear regulations around the
types of information that may be obtained (e.g. only convictions and not charges brought; and only certain types
of convictions); and the use that can be made of such information.

. The categories of “relevant work” relating to work with children and vulnerable adults should be removed
from the Spent Convictions Bill as it is addressed in the National Vetting Bureau Act 2012.

9. Licences (Section 10)

Given the inherent public safety and security issues in arrangements for security personnel and firearms, IPRT
accepts that strict regulation in these areas of licensing may be appropriate. However, we also believe that
these areas can be distinguished from other areas of licensing.

. IPRT queries the justification for several of these exclusions, particularly with regard to (a)-(d) around
public service vehicles.

10. Separation of Spent Convictions from Others (Section 11)

IPRT welcomes the provisions in section 11 of the Bill allowing for separate statements of spent and unspent
convictions to be made available.
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11. Definition of Sexual Offences (Schedule 1)

As we understand the drafting of this Schedule, the intention of the drafters is to exclude from the Bill all
convictions for sexual offences which are currently offences, but not to exclude convictions under historic sexual
offences which have since been repealed or found to be unconstitutional by the courts. In our earlier submission
on previous drafts of the Bill, IPRT questioned whether the blanket exclusion of sexual offences is necessary;
particularly where any person seeking to work with children or vulnerable adults will be subject to vetting.

- IPRT believes that there is no objective basis for dealing with sexual offences differently from other
offences. We believe that the distinction based on sentence length is the most appropriate way to
differentiate the severity of different offences.

12. Equality Legislation

The main purpose of the Bill is to assist the rehabilitation of offenders who often experience difficulties securing
employment as a result of having a conviction. IPRT believes that, quite apart from the duty or obligation of an
individual to disclose a prior conviction, the issue of spent convictions also raises important issues of potential
discrimination. The Bill should therefore be accompanied by a corresponding strengthening of existing equality
legislation.

- We reiterate our support for the recommendation of the Irish Human Rights Commission that section 6 of
the Employment Equality Act 1998 should be amended to include the additional ground of discrimination
on the basis of criminal conviction.
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