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1.
Introduction 

The Irish Penal Reform Trust is Ireland’s leading non-governmental organisation which advocates for the rights of people in prison and for progressive reform of Irish penal policy based on the principle of imprisonment as a sanction of last resort. IPRT is committed to advancing these goals based on evidence-led approaches and on a commitment to combating social injustice. IPRT welcomes the publication of this Consultation Paper as an important contribution to policy development in the critical area of sentencing law.

It is clear from the Irish experience of recent decades that issues of human rights protection in prison cannot be separated from issues of sentencing and the use of imprisonment.  Prison overcrowding undermines attempts to reintegrate and rehabilitate offenders and directly compromises the rights and safety of prisoners and staff. As is identified in the Law Reform Commission Consultation Paper, there is some evidence that mandatory and presumptive sentencing legislation has contributed to a dramatic increase in our prison population over recent years. At the same time, concern is often voiced in the media and in public discourse on crime about a perceived problem of inconsistency in sentencing; and in particular, a perceived problem with unduly lenient sentences sometimes being imposed for serious crimes.  As outlined by IPRT’s submission to the White Paper on Crime, we believe that greater transparency and consistency in sentencing can be achieved, while at the same time ensuring the independence of the judiciary. 
Mandatory or presumptive sentencing is one of a number of critical issues relating to sentencing within the Irish penal system at present. In our submission to the Thornton Hall Review Group in May 2011, IPRT set out a broad package of measures to reduce the prison population by a combination of “front-door” measures (i.e. diverting offenders away from prison at the point of sentence) and “back-door” measures (i.e. releasing sentenced prisoners at an earlier point in their sentence). 
With regard to diversion, in our submission to the White Paper on Crime, IPRT highlighted that under the Children Act 2001, there was a statutory duty to exhaust all alternatives before imposing a sentence of imprisonment which should be extended to adults in the criminal justice system. In that submission IPRT also identified the prevalence of very short sentences being imposed at District Court level and recommended that an obligation should be placed on sentencing judges to provide written explanations of sentence. 
In respect of the early release of sentenced prisoners, currently IPRT is completing a comprehensive position paper on reform of parole, temporary release and remission.  IPRT advocates the establishment of an independent statutory body to make decisions regarding parole of longer-term or life-sentenced prisoners and clearer guidelines on the release eligibility criteria.  We also will be bringing forward proposals for reform of remission and temporary release; and we note that at present the Irish Prison Service is introducing a scheme of Community Release, whereby eligible sentenced prisoners are being released at an earlier point in their sentence to community service supervision. 
2.
IPRT Position on Mandatory Sentencing

More generally, the broad area of sentencing law with regard to all levels of offending is of central concern to IPRT. For several years, IPRT has identified the issue of mandatory and presumptive sentencing
 as a key factor in prison population growth in Ireland over the past decade.  
In 2009, IPRT published a Position Paper on Mandatory Sentencing, setting out the principled and empirical arguments against current policy in this area. We wish to restate here some of the key points from that Position Paper regarding mandatory sentencing: 
· The lack of judicial discretion inherent in mandatory or presumptive sentencing has the potential to create major injustices. In particular, the presumptive sentencing provisions under the Misuse of Drugs Act 1977 (as amended) treat similarly a person who is in control of a large criminal enterprise with a person who is in possession of illegal drugs but who is holding those drugs on the directions of others for small or no personal profit. 

· Mandatory sentences have been proven to be ineffective as a deterrent. Evidence from Australia
 and the United States
 shows that in jurisdictions where mandatory sentences have been introduced, crime rates have not declined. 
· Mandatory sentences have the potential to undermine the integrity of the criminal justice system. Often, efforts are made by judges to circumvent mandatory provisions. As a result of this, the vast majority of offences receive as wide and inconsistent sentences as existed before the introduction of the legislation.  Where mandatory sentencing regimes succeed in removing discretion from the judiciary in sentencing, empirical evidence shows that discretion is not removed from the criminal justice system, but merely displaced onto prosecutorial authorities.

· Mandatory sentences may also lead to a rising prison population resulting in additional costs.
· Furthermore, the mandatory life sentence will disincline a person charged with a relevant offence (e.g. murder) to plead guilty.  Given that the sentence is mandatory regardless of any other considerations, there is no incentive for a guilty plea by the defendant to be entered. 
In its position paper on mandatory sentencing, IPRT made the following recommendations:

2.1 Sentencing guidelines and the collection of data
· IPRT advocates for the introduction of non-statutory sentencing guidelines setting out the principles that should underpin sentencing, with the principle of imprisonment as a last resort and the principle of proportionality between the severity of the sentence and the seriousness of the offence. Sentencing guidelines should also include aggravating and mitigating factors.  
2.2 Judicial Explanations of Sentences
· IPRT considers the provision of more detailed information at the point of sentencing to explain the particular sentence in each case as important. Systems for providing information at the point of sentencing could also be used as part of developing sentence plans for each convicted person regarding their imprisonment and the individual’s engagement with rehabilitative services.
2.3 Judicial Supervision of Sentences
· The supervision of sentences should be carried out by superior courts. 
· The establishment of a Judicial Ethics Board would aid public confidence in the judiciary. 
3.
IPRT’s Viewpoint on Recommendations from the Consultation Paper

3.1
Sentencing Law and Sentencing Guidelines 
IPRT broadly supports the recommendations set out in Chapter 1 of the Consultation Paper with regard to improving sentencing law in Ireland.  In particular, we believe that consistency in sentencing can be best achieved by the proposed Judicial Council taking on an enhanced role in this area. Sentencing guidelines would allow for coherency, yet unlike legislative provisions, sentencing guidelines would not reduce the level of discretion that a judge requires on a case by case basis.

The formulation of policy in the context of sentencing has suffered from the lack of comprehensive statistical data on sentencing.
  Data should be collated by the Irish Sentencing Information System (ISIS) on all cases which could be used to evaluate sentencing policy in Ireland.  

3.2
Murder and Mandatory Life Sentence
In Chapter Two, the Law Reform Commission recommends that the mandatory sentencing regime for murder should be amended to provide that, on the date of sentencing, the court should be empowered to indicate or recommend that a minimum specific term of imprisonment should be served by the defendant, having regard to the particular circumstances of the offence and the offender.     

In its previous report on homicide
, the Law Reform Commission recommended the abolition of the mandatory life sentence for murder and instead, it should be replaced with a discretionary maximum sentence of life imprisonment. 
IPRT supports the view outlined in the previous paper and is surprised that this position is not retained in the most recent Consultation Paper. We believe that in any consideration of reform of the law relating to the mandatory life sentence, the removal of the mandatory sentence remains the central issue for consideration. In that regard, the fact that the Irish courts have not found the current position to be incompatible with the Constitution or with the European Convention on Human Rights does not in any way resolve the question of desirability of the current mandatory life sentence from a policy perspective.
3.3
Review of the Presumptive Sentencing Regime
Mandatory sentencing for offences such as for repeat drug offences has led to a considerable increase in the prison population. This is especially evident with regard to illegal drug supply where mandatory and presumptive sentences in Ireland are very long by international standards.
  
IPRT believes that there should be a structure in place to ensure greater transparency in relation to sentencing for drug-related offences. As outlined in the recent UK sentencing council report
 on Drug Definitive Guidelines, there are steps to ensure for a fairer system for example, the court must make the decision with regard to the culpability (role) of the offender and the harm caused (quantity). The court must take into account any factors which indicate a reduction in sentence for example, assistance to the prosecution. Under Section 174 of the Criminal Justice Act 2003, the court must provide reasons and explain the effect of the sentence. Furthermore, consideration of remand time must be taken into account when imposing a sentence.      

A similar approach adopted in Ireland would be welcomed by the IPRT, and would eliminate the current problem in the Irish system where those in possession of smaller quantities of drugs, who are relatively minor players in the drugs trade, receive the same sentences as those with a larger role in criminal enterprises involved in the drugs trade. In his analysis of the impact of the relevant provisions, one further concern O’Malley highlights is the fact that Section 15A of the Misuse of Drugs Act looks at the estimated street value of the drug as opposed to the total amount which triggers eligibility for the mandatory sentence.
  
IPRT’s position is that mandatory or presumptive sentencing laws should be repealed as there is no evidence of benefit with proof of harm (i.e. prison expansion). However, if the general provisions are to be retained, then we believe that a number of particularly problematic aspects of the current legislation should be addressed. In this regard the recent Guidelines published by the UK Sentencing Council may be instructive:
· Threshold of drug value to be replaced by weight

· Provision for different treatment of different categories of drugs

· Categorisation of offender by their role in the criminal enterprise

3.4
Second Offences

All of the arguments outlined above against mandatory sentencing for offences in general apply equally to second offences. It is IPRT’s position that the judiciary can and do effectively and appropriately consider prior convictions in sentencing for second and subsequent offences. We do not therefore see any need to treat second offences differently in this regard.
Conclusions

To summarise IPRT’s viewpoint on the Law Reform Consultation Paper on Mandatory Sentences:

· IPRT agrees with the Law Reform Commission that the introduction of sentencing guidelines by the judiciary would provide consistency and coherency on sentencing law in Ireland. 

· IPRT’s perspective on the mandatory sentence for murder differs from what is set out in the current Law Reform consultation paper, where it seeks to impose a minimum specific term of imprisonment a life-sentenced prisoner should serve. IPRT believes that mandatory sentences should be abolished and, as previously advocated by the Law Reform Commission, the mandatory sentence should be replaced with a discretionary maximum sentence of life imprisonment.   

· IPRT’s position is that all mandatory and presumptive sentences should be repealed. However, if current legislation is not repealed, then we believe that sentencing guidelines similar to the U.K should be introduced for drug-related offences.    

· IPRT believes that mandatory sentences should not be imposed for second or subsequent offences, as the judiciary already takes into account previous convictions prior to imposing a sentence.           
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