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About the Irish Penal Reform Trust

The Irish Penal Reform Trust (IPRT) is Ireland’s leading non-governmental organisation campaigning for the progressive reform of the penal system based on evidence-led policies. IPRT works to achieve its goals through research, raising awareness, building alliances and growing our organisation. Through its work, IPRT seeks to stimulate public debate on issues relating to the use of imprisonment, including on sentencing law and practice. 

1.
Overview and General Policy Concerns

Core Principles of Penal Policy 

IPRT’s vision for the Irish penal system is one that is based on two core principles.  Firstly, we believe that the human rights of all persons in the criminal justice system should be respected, in line with Ireland’s obligations under the Constitution and under the treaties to which the State is a party. Secondly, we are committed to the principle of imprisonment as a last resort, a principle which is reflected in the Revised Programme for Government of the outgoing coalition Government.  IPRT believes that the harm caused by imprisonment should be ameliorated by minimising its use to cases where it is absolutely necessary, and creating a system of support for people leaving prisons to minimise the potential for re-offending.  We recognise, of course, that other essential policy objectives must include public safety and protection and the reduction of crime.  However, we believe that a more humane and focussed penal system will also be more effective in reducing crime and increasing public safety.  
Issues of particular importance to IPRT raised in the White Paper

IPRT welcomes the third Discussion Document published by the Department of Justice and Law Reform as part of the White Paper on Crime consultation process addressing the issues of organised and white collar crime.  We approach the specific policy questions raised in this Discussion Document from the perspective of our core principles set out above.  The White Paper deals with a host of important issues, including drug trafficking, fraud, human smuggling, money laundering, counterfeiting and piracy, cybercrime, white collar crime, bribery and corruption and regulatory crime.  IPRT will confine its analysis to three key areas, namely: (1) the concept of harm and criminal law, (2) the use of mandatory/presumptive sentences in respect of drugs and firearm offences and the impact thereof on the over-burdened prison population and (3) how to approach white collar crime.  Some comments will also be made on the potential of investing monies seized by CAB in community projects such as drug treatment.
Imprisonment as a Last Resort and Proportionality
Irish prisons are chronically overcrowded, and IPRT’s view is that many prisoners who are sent to prison could safely be dealt with using non-custodial means.
  Irish penal policy and practice needs to be radically reformed, underpinned by a clear set of values. The idea of ‘penal moderation’ is a pragmatic and balanced approach to such reform. Penal moderation is based on respect for human rights, understood not as a mechanical adherence to legal human rights standards, but as “a deeper commitment to notions of harm reduction”.
  The principle of using imprisonment as a last resort has been present in the debate in Ireland for over two decades. The Whitaker Report stated that imprisonment “should be employed only as a last resort [...] only if the offence is such that no other form of penalty is appropriate”.
     To arrive at a just punishment in a particular case, whether involving drugs, firearms, white collar crime or otherwise, the Court should focus not only on the offence, but equally on the offender and his or her personal circumstances. Tom O’ Malley states that “proportionality is the dominant distributive principle of punishment in Ireland”.
  Proportionality in sentencing means that any punishment such as the deprivation of liberty should be “no greater that is warranted by the particular circumstances.”
  Any policy initiatives with regard to organised crime or white collar crime must be underpinned by a respect for the principles of penal moderation and proportionality in sentencing.
Last Resort and the Problem of Defining “Harm” in Practice
Against the yardstick of the principle of last resort, it can be argued that the criminal justice system currently focuses its resources excessively on perpetrators of less serious crimes while at the same time failing to sufficiently address the behaviour of those who contribute to larger scale social harm, such as causing environmental or economic damage.
  John Stuart Mill defines the harm principle as: 
“the sole end for which mankind are warranted, individually or collectively, in interfering with the liberty of action of any of their number, is self-protection. That the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.”
   
There is broad agreement that the criminal justice system needs to protect people from the threat of injury or harm posed by assaults, rapes, robberies, burglaries, etc.  Regulatory offences, on the other hand have not been traditionally perceived as threatening our security in the same way as street crime; yet there is no doubt that contaminated food, environmental hazards, health and safety breaches and improper commercial practices all have very negative effects on a wide spectrum of people. 

By challenging the overly-individualistic forms of analyses embraced by the notion of risk, a social harm discourse allows consideration of corporate and collective responsibility. It may, therefore, chart instances of mass harm more accurately.   From a symbolical standpoint, there are clear political benefits to labelling the harms of those who hold power as crimes, given the abuse of trust inherent in such crimes and the failures of deregulation.  Arguably, criminalisation is a more appropriate response to corporate offending than other forms of criminal behaviour because it involves a greater element of rational planning, for example a calculated decision to defraud clients, misappropriate funds or ‘cook the books’ to hide losses, etc.
  Moreover, the majority of ‘criminal’ harms are often comparatively minor in terms of physical injury and economic loss in comparison with ‘non-criminal harms’ caused by unsafe working conditions, pollution, poverty etc.
  As Reiman has stated, there is no moral basis for treating one-on-one harm as criminal and indirect harm as merely regulatory.
   
IPRT believes that the concept of harm in the criminal law context should not merely be restricted to one-on-one physical and sexual harms, but should also include indirect financial/economic harms, including white collar crimes such as fraud and false accounting.  There is no convincing reason to exclude the harms of the powerful from the notion of crime, even if the individualistic action-based underpinning of traditional criminality makes for a somewhat uncomfortable fit.  
2. Organised Crime and Presumptive/Mandatory Minimum Sentences

Since IPRT believes that imprisonment itself causes a number of serious social harms, it is committed to the reduction of prison numbers and aims to promote the embedding and extension of the principle that detention should only be used as a last resort, and the retention of proportionality and judicial independence in sentencing.
In recent years presumptive sentences have gained political currency as a strategic response to organised and serious crime.
 A presumptive sentence of 10 years has been introduced for possession of drugs with an estimated street value of over 13,000 euro (s. 15, Misuse of Drugs Act 1977 as inserted by s. 4 of the Criminal Justice Act 1999) and for possession of a firearm with intent to endanger life (s. 15 of the Firearms Act 1925 as inserted by s. 42 of the Criminal Justice Act 2006). Presumptive sentences were also applied to five other firearms offences under the 2006 Act.
 Significantly, the Criminal Justice Act 2006 provided for mandatory rather than presumptive sentences for those who had committed a second or subsequent firearms offence contrary to the above provisions.  

The Law Reform Commission recognised the emotional appeal of mandatory sentences, which

is often fuelled by public distrust of the judiciary.
 Proponents of mandatory sentencing believe that it should lead to more consistent, transparent, and predictable sentencing and make judges more accountable for their decisions. Many would also argue that mandatory sentences send out a strong message to offenders that certain offences are particularly heinous and will not be tolerated.

Perhaps the strongest objection to mandatory sentencing is that it is a blunt sentencing tool, which applies the same sentence to all offenders who have committed the same crime.  It is desirable to safe-guard judicial independence in discharging the sentencing function, even when addressing the serious problems posed by organised crime and the illegal drugs trade. IPRT agrees with Justice Hardiman’s comments in People (DPP) v Dermody
 that mandatory minimums and presumptive sentences are “a revolutionary alteration on the conventional principles of sentencing”.  Presumptive minimum sentences disregard the need for individualisation of punishment and proportionality in sentencing. When sentencing, it is necessary to focus not only on the offence, but equally on the offender and his or her personal circumstances. 

Legislation such as section 15A of the Misuse of Drugs Act 1977 (as amended) which targets organised crime demands imprisonment as a first resort.  Moreover, it demands very lengthy periods of detention.  Section 15A was introduced in a supposed effort to crackdown on organised crime and the highly lucrative illegal drugs trade.  It was intended to deal with the drugs barons.  In reality, more often than not the people who are apprehended and punished according to the scheme are much lower down the organised crime food-chain.  All too often the accused people are vulnerable, drug-addicted couriers or those who temporarily hold “the product” for a small reward.
  

By virtue of section 15A, prison is the destiny of many people found in possession of drugs worth more than €13,000 – an arbitrary amount in itself.  It is also unsatisfactory that the market value as determined by a Garda or customs official is the determining factor, rather than the person’s role and involvement within the organised crime network.  The seeming unimportance of the nature of the drug in question from a sentencing perspective is also curious
 as certain hard drugs such as heroin are established as being more addictive and socially destructive than other drugs, such as cannabis.

Section 27(3)(c) (as inserted by section 8(1) of the Criminal Justice Act 1999) allows for sentences lower than 10 years where “exceptional and specific circumstances exist”, including (but not limited to) early guilty pleas and co-operation with Garda inquiries.  The practice on the bench has been to make frequent use of the “special circumstances” opt-out mechanism provided for in the legislation.  IPRT plans to embark on an in-depth research of Section 15A convictions over the coming months.  Initial analysis suggests that even where the ten-year tariff is not imposed, it remains a yardstick and long sentences of between 5 and 10 years have become the norm in such cases. Our research of recent convictions under Section 15A appealed to the Court of Criminal Appeal would seem to suggest that the average sentence for a Section 15A offence is 6-7 years.  This is still very high and means than many people without previous convictions become deeply embroiled in our prison system, the detrimental effects of which are well known and documented.
In October 2010, the total prison population was 5,456 with 4,409 people inside prison and over 1,000 on early release due to overcrowding.  The prison population is predicted to rise to 6,000 early this year.
 In 2009 there was 35.5% increase in the number of 3 to 5 year sentences (346 in 2008 & 469 in 2009).  Significantly, persons committed in this sentence-length category for drug offences increased by 80% (from 77 in 2008 to 139 in 2009). The number of persons serving sentences for drug offences (760) was 34% higher than in 2008 (567).
  
Mandatory/presumptive sentences are only one option available to policy makers – an option which is not cost effective in reducing drug consumption or use of firearms, etc.  For example, the RAND corporation refers to an American study which showed that the 5-year mandatory minimum  for possession of half a kilo of cocaine “reduce[s] cocaine consumption less per million taxpayer dollars spent than spending the same amount on enforcement under the previous sentencing regime.”
  The study claims that mandatory minimum sentences would be more cost-effective if they were applied only to higher-level dealers, who make more money and thus have more to lose from intensive enforcement.   However, such dealers often do not physically possess the drugs they own and control but hire others to carry the drugs and incur the associated risk.  Our current legislative approach, centred on possession of drugs is particularly problematic in this respect.
Conventional law enforcement should reduce crimes against persons by about 70 percent more than mandatory minimums. However, drug treatment should reduce serious crimes (against both property and persons) the most per million dollars spent on the order of fifteen times as much as would the incarceration alternatives.  The RAND Corporation has also estimated that every million dollars spent on California’s three-strike laws would prevent 60 serious crimes, whereas providing parent training and assistance for families with young children at risk would prevent 160 serious crimes and giving cash incentives to encourage disadvantaged high school students to graduate would prevent 258 serious crimes.
 Resources should be shifted from longer sentences to a broader mix of enforcement measures, including treatment.
In this regard, IPRT believes that the high cost and low effectiveness of mandatory sentencing in addressing drug crime demands a review of current legislation in this regard.
Ultimately, IPRT believes that existing laws which prescribe mandatory or presumptive minimum sentences should be repealed.

There are a number of features of the current legislative scheme that are especially problematic: 

(i) the subjective financial categorisation of drugs; 

(ii) possession rather than control of drugs as the primary factor; and 

(iii)  lack of a distinction between different types of drugs
3. White Collar Crime
The White Paper acknowledges that the harm caused by so-called “white collar” crimes is substantial, in many instances causing more harm than street crime.  However, it makes the point that there are rarely specific, individual and readily identifiable victims as with traditional crimes such as assault or theft, (affecting the inviolability of the person and property respectively) which typically generate more public concern.  
The debate on responses to this category of offence has recently received greater media, political and legal attention, primarily due to the financial crisis.  In particular, the public perception of differential treatment afforded to white collar criminals and of an associated leniency in sentencing has been highlighted.  Vast sections of the Irish public have been badly hit by negative equity, ravaged pension funds, job loss and a severe budget which has slashed social services, raised taxes and introduced a universal social charge.  The demands for harsher justice for white collar wrongdoers are, therefore, unsurprising. No alleged perpetrator has been prosecuted and many have left their former employment with large ‘golden handshakes’.   There is a feeling among people that there is impunity for these ‘criminals’.  
While the focus on white collar crime has largely centred around the issue of penalties, it is likely that technical difficulties arising at the investigation stage sometimes impede prosecution.   IPRT recognises that the investigation of white collar crime is particularly challenging and time consuming.  Adequate investment in the training and expansion of specialised police units is crucial.  We need to build up an indigenous knowledge base and not rely on the skills of experts from the UK or elsewhere. Given the fact that successful prosecutions for fraud etc, often necessitate the inspection of vast amounts of data
 the successful investigation of white collar crimes will invariably take longer and be more complex than for street crime.   The outgoing government’s recently approved legislative measures would have given Gardaí more time to question suspects in white collar investigations 
  and take action against key witnesses who refuse to make statements.

3.1
White collar crime in the context of wider crime policy

White collar crime may often seem to be victimless, but misconduct in the banking and corporate world, in the political sphere, in the workplace or in the environment, nonetheless undermines the security and wellbeing of countless people.  There can be no doubt that workplace injuries, loss of jobs, damage to the environment, competition law abuses, increased taxation and the devaluation of share prices and pension funds all have a detrimental impact on a wide spectrum of society.  The supposed ‘victimless’, indirect nature of white collar crimes should not, therefore, be raised as an objection to criminalising such transgressions.

In a paper entitled “What to do with white collar wrongdoing?” presented at the recent Department of Justice seminar on white collar crime, Shane Kilcommins argued that ‘compliance-schemes’ (aimed at the ‘good man’ rather than the ‘bad man’) for white collar crime needed to co-exist with a system of criminal sanctioning.  In his view, the rich and powerful appear to be immunised from the full reach of the law under the current soft approach to white collar crime whereas the poor have been over-represented in the criminal justice system.  It is submitted that the integrity and credibility of the wider system of law is undermined when the public sees minor offending in one category punished harshly and what it considers more serious actions in other categories not being punished adequately, or at all. 
The criminal law should treat all transgressors in an equitable manner, whether they are white collar or street criminals.  If the gains from certain types of crime - for example insider trading - are disproportionately greater than the penalty likely to be paid, the rule of law breaks down.
  The opposite is also true; many low level street criminals are committed to prison instead of being given community service whereby the harm of imprisonment is grossly disproportionate to any profit or benefit they might have made or from any benefit the sentence might serve.

Since serious white collar wrongdoing threatens our security, we must be more prepared to use the full array of criminal sanctions which exist on our statute books (e.g. false accounting, and the plethora of fraud offences) against those who engage in it.  
“Though we should continue to foster compliance strategies where appropriate, we must also be committed to supporting criminal sanctioning strategies that send out the message to white collar criminals that their wrongdoing is treated seriously by us as a society and will, if the circumstances warrant it, result in imprisonment like it does for street crimes.”

The categorisation of “white collar crime” is problematic in many respects.  It is not merely the economic (as opposed to violent) nature of the crime that distinguishes white collar wrongdoing from street offences.  It may also relate to the type of perpetrator.  White collar criminals tend to be more educated, privileged and therefore powerful than street criminals.  The decision to penalise white collar criminals, therefore, impacts on the powerful much more than the punishment of street criminals.   The White Paper articulates the argument that where crimes are economic in nature, the punishment should be as well.
  However, such a suggestion may not adequately recognise that many types of traditional “street crime”, such as theft and drug possession may also be seen to be primarily economic in nature.  Moreover, the question of a person’s moral culpability should be of crucial importance in determining their criminal responsibility, whether their wrongdoing is economic in nature or otherwise.
a. Sanctions for White Collar Criminals 
There must be repercussions for white collar crime, but what form should such repercussions take?  Is imprisonment really the answer? From an IPRT perspective, penal moderation should guide our policy on white collar crime as it should more generally.  A wide range of penalties for white collar offences should be provided - as is the case in the USA – including fines, forfeitures, restitution, house arrest, community confinement, paying the cost of the prosecution and supervised release.  IPRT can see no reason why consideration of non-prison sanctions such as house-arrest should be restricted to any single category of offenders, rather than being based on the principles of proportionality and penal moderation.

The key question here is whether prison should be precluded as a punishment for all white collar offences. According to the White Paper, imprisonment has limited deterrence in the domain. IPRT respectfully submits that the same point could be made about other types of crime.  Prison has little deterrent value across the board.  Indeed, the criminogenic effect of imprisonment is beyond dispute. 
  Studies on offending in other jurisdictions found that to effect a 1% decrease in crime rates, the prison population would have to rise by 15%, or even 25%.
  Therefore, it is somewhat disingenuous to state that white collar criminals will not be deterred by the threat of prison, since many street criminals are equally impervious to the threat. Indeed, in respect of mandatory sentencing (discussed above), Tonry has noted that the crime rate in the US has been little affected in states where mandatory sentences have been introduced.

The White Paper asserts that restitution by white collar offenders to victims might be considered to be more “constructive and that the naming and shaming attached may amount to a substantial penalty in any event, especially if coupled with loss of position or professional status and privileges”. The idea of naming and shaming is very much linked to restorative justice, which is not, and should not be confined to the area of white collar crime. This general narrative is quite progressive and to be applauded, especially as IPRT believes there is plenty of room for expansion.  The problem here is the implication that someone will get a more lenient sentence as a result of having assets, precipitating a two-tier system of justice based on personal wealth. 

IPRT is committed to the principle of imprisonment as a last resort for all types of crime.  We cannot countenance exceptional treatment for white collar criminals because this would mean perpetuating an inequitable two-tier system of justice.   The most persuasive arguments put forward about the futility of imprisonment as a punishment for white collar criminals, namely its effectiveness as a deterrent and detrimental impact on the incarcerated individual apply equally to other kinds of offenders.  The threat of prison does not generally deter people from criminal conduct, while the reality of imprisonment is damaging to all people - not just those who are educated and powerful. 

IPRT believes that a range of non-criminal sanctions would be desirable to supplement penalties available throughout the criminal justice system. Consideration should be given to introducing the equitable remedy of disgorgement in Ireland whereby financial wrong-doers would be stripped of their unlawful profits which would be redistributed outside the criminal justice system.  Disgorgement is used in the USA to recover the proceeds of illegal activity and deter violations of federal securities law.  Kalb and Bohn state that disgorgement “is not intended as tool to punish, but as a vehicle for preventing unjust enrichment.  The SEC [Security and Exchange Commission] is therefore only permitted to recover the approximate amount earned from the alleged illicit activities.  Disgorging anything more would be considered punitive.” 
 It is submitted that a measure such as disgorgement would go some way to alleviating public consternation that top bankers and heads of other financial institutions have recklessly bankrupted the nation, and been permitted to walk away with the spoils. 

IPRT calls for the introduction of “imprisonment as a last resort” legislation, which would apply to all types of crime, including white collar wrongdoing.  When sentencing offenders, judges should be influenced by the principle of penal moderation and explore alternatives to prison.  
A system of non-criminal sanctions, supplementing a wide array of criminal penalties, is necessary to deal with white collar crime.  In particular IRPT recommends that the equitable remedy of disgorgement be considered as a supplementary measure to possible criminal penalties.
4. The Criminal Assets Bureau (CAB)

The Criminal Assets Bureau (CAB) is now focussing increasingly on middle and lower ranking criminals with more than 100 Criminal Asset Profilers in place nationwide. IPRT believes that the proceeds of crime should help tackle the causes of crime. The Criminal Assets Bureau is an effective way of obtaining the proceeds of organised crime using a non-conviction based forfeiture approach. Arguably, it could be expanded to capture individuals who have profited from white collar crime, whereby any proceeds of fraud or false accounting would be seized.  This would ensure that even if a prosecution does not ensue for certain white collar transgressions, a financial penalty would nonetheless ensue, which may – unlike prison – act as an effective deterrent to others.  

There is great potential here for CAB funds to be used to divert youths from offending through outreach and recreational facilities or drugs treatment services in the community. In its pre-budget submission on Spending Cuts and Crime Implications, IPRT stated: 

“A focus on addressing substance misuse treatment for those already involved with the criminal justice system would mean expanding specialist courts such as the drugs court with links to and funding of specialist residential services, offering treatment options and diversion for those with complex substance misuse issues.  All of these options can reduce the reliance on more expensive and destructive periods of imprisonment.  Crucially, there is a strong body of evidence which demonstrates that investing in drugs services makes economic sense.  NTORS (National Treatment Outcomes Research Study) research from the Home Office in the UK indicates that every £1 spent on drug treatment leads to savings of £9.50 in Health, Criminal Justice and Social Welfare costs. One innovative idea to source the necessary funds to meet the growing needs would be to ringfence moneys and assets seized from drug dealers by the Criminal Assets Bureau to support drug treatment and community infrastructure.”

IPRT calls for funds seized by CAB from the proceeds of organised crime to be used to help tackle the causes of crime.  In particular, assets seized from drug dealers should be used to support drug treatment and community infrastructure.
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