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INTRODUCTION

Drug Treatment Courts (DTC’s) are an emerging approach to addressing the drug-crime nexus that are increasing in popularity in Canada.  Based on the well-intentioned belief that incarceration does more harm than good for those accused of non-violent, drug-related offences, DTC’s seek to divert these individuals away from the punitive correctional system and into mandatory, judicially-supervised drug treatment.  By so doing, DTC’s are purported to benefit the offender, by providing effective treatment for their drug problem, and society, by increasing public safety through reduced drug use and crime.  The purpose of this paper is to critically explore the question:  who benefits from drug treatment courts?  It begins with a brief overview of DTCs and the structure they have taken in Canada to date.  It then critically examines the claim that DTC’s are beneficial to both DTC clients and society finding that the benefits to both may be overstated by supporters of DTC’s.  The paper then examines whether there is alternative explanation for the increasing popularity of DTC’s in Canada.  Finally, the paper discusses whether there is a better, less intrusive option for achieving the stated goals of drug treatment courts.

BACKGROUND

A drug treatment court is "a mandated judicial supervision and addiction treatment alternative to incarceration for drug offenders” (Anderson, 2001:469).  DTCs are based on the premise that "[j]ail merely provides another venue for drug use and drug dealing" (Bentley, 2001:4), and that drug-related crime cannot be reduced without first addressing underlying addictions.  This may be achieved through comprehensive treatment, including helping the client develop life skills, return to school, and/or find “legitimate” employment, stable housing, etc.  Without providing these supports, the argument goes, the same individuals will appear repeatedly before the courts for the same drug-related offences, creating a "revolving door" syndrome (Simpson, 2001:1).

In the U.S., where they are often simply referred to as “drug courts,” the prevalence of DTCs (now numbering in the hundreds) can be attributed to a sense of fiscal pragmatism, since the spread of mandatory minimum sentences has lead to ever-increasing numbers of offenders being incarcerated for relatively minor offences.  "Between 1980 and 1996, the U.S. prison population grew from 307 to 868 inmates per 100,000 adult population, an increase of 180%" (Anderson, 2001:470).  "Statistics from the U.S. Bureau of Justice show an increase in drug offenders accounted for nearly three-quarters of the growth in prison populations between 1985 and 1995" (James and Sawka, 2000:1).  Drug courts relieve some of the effects of prison over-crowding and are believed to be less expensive per offender per year than imprisonment.

These same benefits are often cited in support of the implementation of DTCs in Canada.  In fact, the Government of Canada appears to be so impressed with the DTC concept that it has committed to setting up drug courts in every major city in the country (Gardner, 2003a).  However, the situation is not as dire in Canada with respect to overcrowded institutions, and DTC evaluations to date are acknowledged to be "limited in scientific rigour" (James and Sawka, 2000:3).  There is a lack of consensus even on how to measure the success of DTCs:  whether evaluators should use reduced recidivism, abstinence from drugs, or cost-effectiveness as their metric.  Anecdotal evidence, supplied by program graduates or DTC judges, is often used to bolster support in the face of concerns over how DTCs negatively affect the rights of drug users to a fair trial and potential compromises of accepted principles of due process.  The next section presents an overview of the two DTC’s currently operating in Canada.

Toronto’s Drug Treatment Court

The Toronto DTC, established in December of 1998, “…is a court specifically designed to supervise cases of drug dependant offenders who have agreed to accept treatment for their substance abuse” (Bentley, 2001:4).  It is also “…an innovative alternative to the criminal justice system for people with a recognizable drug addiction who are facing non-violent drug-related offences” (NCPS, no date:1; emphasis added), which seems to place the DTC outside of the criminal justice system entirely.  Or, according to a presenter at the First National Drug Treatment Court Workshop, held in Toronto from September 23 through 26, 2001, the focus rests more firmly on the therapeutic aspect of therapeutic jurisprudence:  “DTCs are court-directed substance abuse treatment programs” (FNDTCW, 2001:20).  These varying definitions capture the dual nature of the DTC, which attempts to strike a balance between criminal justice issues and health.

According to the National Crime Prevention Strategy, the Toronto DTC has “adopted a harm-reduction approach that aims to increase public safety by reducing drug addiction and the crimes committed to support a drug habit” (NCPS, no date:1).  While the NCPS does not go on to identify what these crimes could be, additional information on the “harm-reduction” principle of the Toronto DTC is provided in a paper summarizing the Federal Crown Prosecutor’s perspective on DTCs: 

In the Toronto Drug Treatment Court program, the principles of harm reduction are central to the court and treatment goals and operations.  Although total abstinence is the ultimate goal, both treatment and court components recognize that immediate abstinence from drug use is an unrealistic goal.  The use of graduated rewards and sanctions by the court reflects harm reduction principles because rewards and sanctions are imposed in response to individual client progress and treatment expectations.  The requisite urine screens are used to ensure client compliance and to identify and address client needs in order to help the client realize the goal of decreasing drug related harm.  This is accomplished through gradual changes in behavior that will eventually lead to total drug abstinence from cocaine and/or heroin (Luedtke et al., 2000:4-5).

These authors go on to suggest that achieving cost savings is a guiding factor in the operation of the Toronto DTC, as well as “to incorporate the Principles of Restorative Justice:”

Restorative justice principles are reflected by the Toronto Drug Treatment Court as demonstrated by (a) the court’s reliance on community support and resources; and (b) the mission to assist offenders to achieve positive changes in their lives.  This emphasis reflects the need to create a link between treatment providers and the court in order to address individual client needs.  Restorative justice principles have also guided the decision to require regular court attendance by the clients.  First, it helps to create structure in their lives and provides them with an opportunity to demonstrate responsibility; secondly, it allows the court to monitor closely client progress and group dynamics; and thirdly, it creates an environment which can foster positive personal growth and reintegration into the greater community.  Many clients participating in the DTC form a cohesive social and support group.  This group offers incentives to remain drug free and encourages one another to achieve personal treatment goals.  The group also serves as a social support in times of relapse.  Taken together, these components serve to achieve the goal of client reintegration into the community (Luedtke et al., 2000:5).

Target clientele for the Toronto DTC include “prostitutes, youth, and visible minorities” (Bentley, 2001:7), although others with drug-related offences may be eligible if they meet the additional entrance criteria of being drug-dependent, non-violent, and charged with possession or trafficking in small quantities of crack/cocaine or heroin.  “Those offenders with more serious records or who are charged with trafficking, will be required to plead guilty to the charges as a condition of entering the programme” (Bentley, 2001:7).  As well, “[f]urther pre-conditions of entry include the signing of a consent to dispense with Crown disclosure, and an agreement that the imposition of a sentence will be delayed” (Bentley 2001:12).

The Crown counsel acts as “gatekeeper” (Luedtke et al., 2000:7), and there is no avenue for appeal. “While the judge has ultimate decision making power to exclude an individual that the Crown (and treatment providers) deem to be eligible, if the Crown decides to deny an application, that decision can not be reviewed by the judge” (Bentley 2001:17).  In this way, it is up to the prosecutor alone, as representative of the state, first to decide whether to proceed with a charge, and then whether to divert that charge out of the criminal justice system.  The judge, however, then has the authority to vet applicants, “and what he’s looking for [in a DTC participant], more than anything else, is a desire to change” (Gardner 2003b:5). 

Treatment consists of two phases.  The first, which takes an estimated eight to fifteen months, “…demands that participants be free of crack/cocaine and/or heroin before completion” (Bentley, 2001:22).  It is at the discretion of the DTC whether occasional use of marijuana and/or alcohol will be an impediment to graduation from Phase 1.  Methadone is also considered an “effective treatment option that should not [be] excluded simply because it does not fit the model of complete abstinence” (Bentley, 2001:23).  This phase is required of both those participants who were required to plead guilty prior to admission, and those who were not (defined as those whose “offence is one [not] ordinarily punishable by more than three months imprisonment”) (Bentley, 2001:9).

The second phase, for those who were required to plead guilty prior to admission to the DTC programme (i.e., those “charged with an offence that would attract a custodial sentence in the range of nine months or less”) (Bentley 2001:10)), consists of an additional six to twelve month probationary period requiring continued substance abuse counselling and appearances at the DTC.  An interim evaluation of the Toronto DTC concluded that the majority of “offenders admitted to the drug treatment court are Track II (post-plea) or higher risk offenders, with problems related to cocaine/crack use” (James and Sawka, 2000:6).

According to a National Crime Prevention Strategy (NCPS) evaluation, of the 284 clients referred to the Toronto DTC in its first two years of operation, 234 chose to participate in the program.  Of those, 16.7% are ongoing, 13.7% are graduates, and the majority, 67.1%, have been expelled.  Finally, “[a]ll DTC team members believed the DTC to be a success and were of the opinion that the DTC program worked as an effective alternative to incarceration,” although “[t]he data does not enable comparison of the performance and outcomes of Drug Treatment Court, nor enable the comparison of the participants with those of non participants who have similar and relevant characteristics (current charges, prior record, drug use)” (NCPS, no date:4).

Vancouver’s Drug Treatment Court

The Vancouver DTC is newer than its Toronto counterpart, and reflects the drug use patterns specific to the city: “Vancouver is a port city with a long time heroin problem. Cocaine and crack injection is slowly displacing heroin.  Hard core users are well established in a containment area of about 16 blocks known as Downtown East Side" (FNDTCW, 2001:13). 

A recent article in the Vancouver Sun provided some details particular to the Vancouver DTC, currently open only to addicted traffickers: 

Participants appear before [Provincial Court Judge Jane] Godfrey on Tuesday or Thursday afternoons and attend various aspects of the program five days a week.  In exchange for waiving their rights or entering a guilty plea, selected non-violent, small-time traffickers are subjected to a treatment and rehabilitation regimen that includes random urine tests, counselling sessions, out-patient therapy, training and education. … The program ends when they are free of drugs, working or enrolled in a full-time educational program (Mulgrew, 2003:2).

The minimum amount of time for program completion is one-year for the treatment, plus “a two-year follow-up for most of them” (Mulgrew, 2003:2). Of the 127 participants who had entered the Vancouver program by mid-April 2003 (45 of whom are women), five had successfully completed the program and another six were set to graduate by the end of the month.  A total of 43 remained in the program, with 17 "under suspension for not showing up" and the remaining 56 either having dropped out or been discharged (Mulgrew, 2003:2).

WHO BENEFITS?

We have seen that the reasons offered in support of DTCs run the gamut from "improving the quality of life for the addicted offender" (benefits the client) to "increases public safety" (benefits society).  One additional, but largely unacknowledged, idea is that DTCs are may be popular because they serve to reinforce existing criminal justice structures and expand the scope of the professionals involved (benefits the system). This section will critically discuss the “benefits” which DTC’s, as they are currently administered, are ostensibly providing to the client, society, and the system.

Benefits the Client?

Access to treatment.  Even evaluations published by DTC enthusiasts recognize that there is much work to be done before DTCs are able to live up to their seemingly altruistic origins.  For example, treatment and support resources are limited, particularly for such unsympathetic populations as drug addicts.  Although it is likely that treatment would have more of an impact on a client submitting to it on a volunteer basis, it is conceivable that preferential access would be given to the “offender” in order to satisfy judicially imposed conditions.  In fact, one recommendation from the First National Drug Treatment Court Workshop supports this hypothesis:  "Form partnerships to create ease of access to programs for DTC participants. … [G]et shelters to give priority access" (FNDTCW, 2001:4). 

A general shortfall of treatment programs, as Anderson observes, could unintentionally lead to crime for the express purpose of bypassing the waiting list of voluntary admissions for addicts who are seeking professional assistance.  “There is a definite downside if the criminal justice system were to become the preferred gateway to the treatment system.  Recent efforts to expand access to the voluntary treatment system could be sabotaged through over-use of the criminal justice system as a mandated point of entry” (Anderson, 2001:473). 

Shellie Adley, defence lawyer for the Toronto DTC, has witnessed this phenomenon firsthand:

“We have people in the program right now who, on their own, had tried to connect with treatment and just were not able to do so," says Addley.  Too often, the only way for drug addicts to get help is to get arrested.  And sometimes even that isn't enough.  Addley says that in her work in the regular court system, "I deal with people all the time who tell me, I had a condition on my probation that I had to take this treatment or this counselling but my probation officer couldn't find any place for me to do it" (Gardner, 2003b:6).

The judge of the Toronto DTC is aware of the extent of the shortage of treatment for drug addicts, and that preferential access is often given to his clients.  Discussing applicants to the DTC program who are turned away for lack of space, the judge provides the following scenario:

[I]f they’ve already spent weeks or months in jail awaiting trial, the Crown will often tell them to just stay in jail a little longer and they’ll be sentenced to time served – so they would just walk away, free and clear.  “And they invariably say no,” Judge Bentley says.  “They say:  ‘I’ve done that.  I’ve done that when I was 18.  I’ve done that when I was 25.  I’m now 35.  I’ve lost my kids, I’ve lost my home.  I’m nothing but a junkie.  I’ve got to get treatment and I can’t get treatment.  I’m willing to wait, judge, for another week or another two weeks until you have a space.  I’m sitting in the Don Jail, three to a cell, sleeping on the floor by the toilet, but I’m willing to wait.’  I kid you not.  We get that every week” (Gardner, 2003b:6-7).

Access to treatment is in such short supply that individuals will remain in jail in miserable conditions for a chance to be enrolled in the DTC.  As existing evaluations show, even those involved in the DTC are not guaranteed access to treatment.  “Slightly more than half of the participants required a referral to a community service as part of their treatment.  Significantly, nearly one-third of those referred to community services were not accepted because of lack of availability of the service or waiting lists.  The long-term success of a Drug Treatment Court approach depends on the availability of community supports” (Simpson, 2001:4).  No mention is made of what repercussions are involved for the participants who are unable to comply with court orders because of lack of program availability.

The flip side of potential clients engaging in criminal activity in the hopes of accessing treatment is the law criminalizing behaviour purposely to provide treatment.  In the US, this is evident in the creation of mental health courts and a homeless courts (Gardner 2003b:2).  In BC, a similarly heavy-handed approach was considered to force treatment on addicts: 

In British Columbia, sentencing for drug possession and trafficking is lenient compared to Toronto.  Very few possession charges end up in court.  This means that motivating participation through the threat of prosecution is not possible.  ...[O]ne strategy under consideration is to offer a meal a day, as, for most addicts, the available forms of assistance are insufficient to cover food and housing costs.  …There are few treatment resources available in Vancouver and its DTC will build on existing programs where possible; however, funding is being sought to develop a new resource to provide adequate services to DTC clients (FNDTCW, 2001:13).

This passage acknowledges that treatment resources are lacking, as are other social supports such as food and housing programs.  Rather than seeking to improve resources for those outside the criminal justice system who are already motivated to change, however, the focus for some who support DTC’s is on providing adequate services specifically to DTC clients.  In fact, one of the recommendations of the National Crime Prevention Strategy DTC evaluation is to expand the program “to include non-drug offences that are drug-related or drug-induced,” in order to maximize the number of DTC clients (NCPS, no date:4).

By inducting addicts into the criminal justice system and then offering them services, DTC professionals have an external means of "motivating participation" through the threat of consequences for non-compliance.  In this way, too, the criminal justice system may become the "preferred gateway" to services rather than the non-criminalized approach of offering "a meal a day," for example, and then information about (and access to) voluntary treatment when requested. 

Finally, there is the question of effectiveness with regard to coerced or mandated treatment:  in certain circumstances, treatment providers may become frustrated that they are compelled by court-order to continue treatment when it is clear that the participant is not and will not benefit from the program.  Further, “[a]necdotal evidence suggests individuals mandated to treatment do not become engaged and may be disruptive, uncooperative, and manipulative while participating in a treatment program” (James and Sawka, 2000:7).  If treatment is more effective when voluntary, and access to voluntary treatment is already denied because of a lack of resources, then additional resources should be spent on expanding access to voluntary treatment rather than on expanding systems that follow the coerced treatment approach. This is preferential to diverting resources toward implementing and administering DTC’s in order to enforce treatment, given the concern that additional crimes may be committed to gain access, or additional behaviours criminalized to impose and provide access to services.  This may also prove counterproductive considering that the additional stigma of being labelled a "criminal" (as well as an addict) can further jeopardize the stabilization of the client.

Cruel and Unusual Punishment?  There are several concerns relating to sentencing as carried out under the DTC system.  As demonstrated above, one of the factors that determines which phase of the Toronto DTC a participant will enter is the length of the sentence that could be expected should a finding of guilt result.  Those entering Phase One are those whose “offence is one [not] ordinarily punishable by more than three months imprisonment” (Bentley 2001:9).  However, the treatment takes an estimated eight to fifteen months to complete, or nearly three to five times as long as the sentence that might otherwise have resulted.  Those entering Phase Two are often “charged with an offence that would attract a custodial sentence in the range of nine months or less” (Bentley 2001:10).  These participants have a six to twelve month probationary period, plus the time spent in Phase One, for a total of fourteen to twenty-seven months in the DTC process.

In Vancouver, although the program is expected to end when participants “are free of drugs, working or enrolled in a full-time educational program” (Mulgrew, 2003),
 in fact the minimum amount of time for program completion is one-year for the treatment, plus “a two-year follow-up for most of them” (Mulgrew, 2003).  Again, the sentences meted out under the DTC can be considerably longer than might have occurred through the normal judicial process, and may even continue indefinitely when completion hinges on abstinence or another major lifestyle change.
 

For those entering Phase Two of the Toronto DTC program, a prerequisite is a guilty plea.  As well, "[i]f the offender is facing other minor non-drug charges and wishes to enter DTC, he/she will be required to plead guilty to those charges prior to entering the programme" (Bentley, 2001:10).  This allows the DTC to use the fear of incarceration as an even more tangible, imminent threat to ensure participants remain in and comply with the program.  If certain court-imposed requirements are not met, "[t]hose offenders who have plead guilty as a condition of entering into DTC will be expelled from the program and sentenced.  Those offenders who entered DTC prior to plea will be returned to the normal court stream for adjudication" (Bentley, 2001:14).

In Vancouver, “[participants] have 30 days to change their minds, so if they drop out in the first month, the Crown strikes their guilty plea and they go back into regular court" (Mulgrew, 2003).  After that thirty-day period, however, the guilty plea will be taken into consideration during the sentencing process. 

This is particularly problematic if access to voluntary treatment diminishes as a result of the increase in DTC related mandated treatment.  If admission to treatment is contingent on pleading guilty, situations may arise in which an accused pleads guilty solely to access treatment, but would not have been found such by the regular court process.  As Anderson summarizes:

If the criminal justice system becomes an expanded point of entry for treatment, there is a danger that these casual users may get caught in a wider enforcement net and end up spending time in jail if they either decline or fail in a mandated treatment program. ... [T]he extent to which these individuals would have been incarcerated prior to implementation of the drug court program is not clear. ... [T]here is a danger that some individuals who might previously have avoided jail time might now be incarcerated” (Anderson, 2001:474; emphasis added).

One final concern relates to the use, more specifically the revocation, of bail.  "Every offender who enters DTC is released on a bail that is specifically tailored for the programme.  These conditions, which include attending all treatment sessions and providing urine samples as required by the Court, are the authority which allows the DTC to impose sanctions for non-compliance with court and treatment requirements" (Bentley, 2001:13).  Bentley, goes on to discuss this particular sanction:

Certain members of the defence bar have expressed the concern about the revocation of an offender's bail for short periods (up to five days) for non-compliance with terms of their release.  Such judicial action after a very brief hearing is unusual (in our courts) and may at first glance raise "fair trial" issues.  We believe that the authority to vacate a previous release order arises from s. 523(2) of the Criminal Code as a consequence of a trial judge's ability, upon cause being shown, to modify the terms of an offender's release.  In addition, all DTC participants are advised in writing prior to entering the programme that their bail may be revoked for failure to comply with terms of their release (Bentley, 2001:16).

A footnote to this passage indicates that, prior to consenting, participants receive details of the circumstances under which this might occur; however, given the lack of options provided and the lack of "bargaining power" of the client in this situation, the consent may be informed but hardly freely given. This is of particular concern when the attitude towards the revocation of bail seems to suggest that it is done to benefit the client, as described in the DTC Workshop Proceedings under the section heading "Rewards and Sanctions":  "…particular emphasis was placed on not using bail to punish participants, but to allow them a break from developing chaos and a chance to re-engage in the program." (FNDTCW, 2001:2; emphasis added).  While this may be portrayed as a favour to DTC clients looking for tranquillity, it may even end up being more punitive than having been sentenced to incarceration through the traditional court process:  "…by racking up many brief stints in jail -- what some call ‘shock incarceration’ -- people in drug court can end up spending more time in jail than if they had been sentenced the usual way" (Gardner, 2003b:5).

In these three scenarios, then, the Drug Treatment Court process becomes especially onerous for the client, more so than the punishment could otherwise have been.  The participant who succeeds through to graduation may be scrutinized for longer periods of time (and more intensely) than would have been required if sentenced outside the DTC.  The participant who is discharged from the program may end up incarcerated on account of the requirement to plead guilty in order to access treatment, when incarceration would not have been the result of a regular court.  And, in fact, a participant may end up with both situations, if "shock incarceration" is used throughout the indefinite supervision with such frequency that it exceeds the custodial sentence that may have been otherwise applied. 

Effects on Due Process.  We have already seen that the DTC participant is required to plead guilty in order to access treatment, and that this can compromise the client's right to a fair trial if they are expelled from the program.  There are additional concerns, however, with how DTC programs are administered.  Besides being required to plead guilty, the participant is also asked to sign, in the presence of counsel and after receiving legal advice, "a consent that information concerning matters necessary for treatment be shared between the court and treatment teams" (Bentley, 2001:12).  This information is disclosed at DTC team meetings, which are held prior to every sitting of the Court.  The team includes the judge, prosecutor, defence lawyer/duty counsel, probation officer and court liaison members (Bentley, 2001). “At pre-court meetings, DTC practitioners discuss the progress of each participant and make recommendations to the judge.  The free exchange of information at pre-court meetings allows for the discussion of some confidential information not admissible in open court” (FNDTCW, 2001:18-19).

To clarify the participation and roles of each of these individuals, however, Bentley continues: "[u]nless the judge is considering a revocation of bail or expulsion from the program, defence counsel does not attend court and duty counsel contributes simply as a member of the team" (Bentley, 2001:17).  That is, not only is information being shared among team members that would have been confidential otherwise, should the participant be expelled and returned to traditional proceedings, that participant’s counsel may not even be aware of the extent of information in circulation about the client.

In addition, the DTC process is supervised by the same judge who was instrumental in instituting the treatment program in the first place.  This is ostensibly for the sake of continuity, since “offenders identify with the Judge and develop a personal relationship that is an important component of the dynamic of the DTC” (Bentley, 2001:13).  However, this leads to a lack of checks and balances that are recognized as crucial in the traditional criminal justice system, as demonstrated by the division between the courts, sentence administrators (e.g., correctional facilities), and the National Parole Board.  This issue not only reflects back on the issue of indefinite sentencing, but the judge may not have adequate training to supervise treatment.  A member of the DTC team may be able to advise the judge on what constitutes a success or a failure in a treatment context (where relapse may be acceptable), but the judge may not have "sufficient detachment" to keep from taking "failures" as a personal affront.  "One of the risks of a less traditional posture is that boundaries between individuals can become blurred.  Social service workers are trained in this as part of their professional education, but a judge is most likely not” (FNDTCW, 2001:8). 

The judge may also have difficulty communicating with the client, in "language they understand, which is neither offensive nor condescending and respects them as real human beings" (FNDTCW, 2001:8).  The gap between "plain language" and legalese is large, as are the methods of the fields of health and justice and the training and education of their respective employees.  For these reasons, the judge may not be the best person to oversee treatment.

One final concern relating to due process revolves around the acknowledgment that DTC’s are more onerous and intrusive than other possible sentencing outcomes available to the client:

DTCs employ far greater control over the offender than the probation system.  In the regular criminal justice process, an offender may receive a sentence of jail and probation for a drug offence or simply jail.  In the latter case, there is no supervision once the offender is released.  In those cases where probation is ordered, the amount of supervision received is often minimal and treatment may take weeks or months to arrange.  Contrast this to the DTC offenders, who begins treatment often within seventy-two hours of arrest and who is required initially to return twice weekly to court (Bentley, 2001:15).

This intensity of supervision is justified by citing "the reality of life of someone who is drug dependent”:  “Addicts are not helpless victims of a brain disease.  They have options and one of the options is to become motivated to end their addiction.  However, for many addicts motivation alone is not sufficient.  While ending substance abuse is a matter of personal responsibility, judicial intervention may create the necessary motivation to foster a desire to stop substance abuse" (Bentley, 2001:16).  Thus, just as the consensual nature of drug offences is used to authorize expanded police powers in investigating them, the need to "motivate" drug users into abstinence-oriented treatment justifies supervising them more closely.  We will explore this briefly in the context of how "the system" benefits from such an intrusive approach to drugs and drug treatment.

Benefits Society?

We have seen that there is nothing that specifically benefits the client in the Drug Treatment Court process that could not be achieved through increased access to voluntary treatment.  An additional explanation used when defending or promoting DTC’s is that they benefit society by enhancing public safety and by reducing overall costs associated with dealing with drug offenders.

Reducing social cost is the more credible of the two social justifications, although there are discrepancies as to the extent that DTC’s actually accomplish this goal.  James and Sawka (2000:6) suggest that the “estimated cost per offender in the Toronto drug court program is $4,500, compared to almost $47,000 per offender, per year for incarceration.”  The Report of the House Special Committee on Non-Medical Use of Drugs, however, suggests that “it costs an estimated $8000 annually to provide substance abuse treatment to a program participant, as opposed to $45,000 to incarcerate the same offender for a year.” (House, 2002:99).  These estimates seem low, however, given the composition of the DTC team (judge, prosecutor, defence lawyer/duty counsel, probation officer and court liaison members) and the frequency with which it meets.  As well, no thorough cost-savings analysis has yet been completed of drug treatment courts in Canada, but based on evidence collected in the US, it does appear that cost savings could be a prime motivator for calls to further expand DTC’s in Canada.  However, when some of the considerations discussed above are taken into account (i.e., incarceration not having been a foregone conclusion, and the possibility that the DTC participant could face additional jail time during or expelled from the program), the cost savings of DTC’s may not be as significant as they appear on the surface. 

The promotion of public safety is a more difficult issue because it is harder to define.  In fact, the Government of Canada doesn’t even try; a search of the “Safe Canada” Public Safety website has no formal definition of what the term includes or excludes, although the website provides links to such diverse issues as financial advice, weather advisories, health, and recreational boating.  As a concept, “public safety” seems to be elastic enough to cover this broad a range of topics, but, with few exceptions, they are addressed through a non-criminal approach.

The House Committee Report, while generally non-committal on the issue of DTC’s (recommending the deferral of policy change or additional investment until a full evaluation is conducted), believes that “participation in drug treatment courts should increase the likelihood of successful interventions with [dependent] offenders.  That, in turn, could have far-reaching benefits for society as a whole, in the form of lower health care costs, as well as reduced victimization” (House, 2002:99).  The other societal benefit mentioned – lowered health care costs – again places the issue in the realm of health rather than justice, and could be addressed through a variety of voluntary prevention-related programs, taxes or “interventions” similar to those used for addicts of tobacco, alcohol, and other legal drugs and foods. 

The criteria for admission into the Toronto DTC offer some clues as to what is meant by Public Safety in this context.  Participants can be precluded depending on the circumstances of the offence: 

…entry will generally be precluded if the commission of the offence involved a young person under the age of 18 years, or the offence was committed in or near a school, on or near a playground, or at any other place ordinarily frequented by young persons under the age of 18 years.  Entry will generally be precluded if the offence involved consumption of a drug in a motor vehicle, or the possession of a drug in open display within the confines of a motor vehicle (Bentley, 2001:9).

By these exceptions, it becomes apparent that an additional severity is attached to offences dealing with minors and motor vehicles – to protect youth, and because vehicles, like weapons, can cause more damage to the public than an individual on drugs on foot.  In both of these instances, however, there is no solid, evidence-based reason for why drugs should be dealt with in a manner different than alcohol, at least as far as “public safety” is concerned. 

Finally, the Interim Project Evaluation Findings from the National Crime Prevention Strategy explains that the Toronto DTC “aims to increase public safety by reducing drug addiction and the crimes committed to support a drug habit” (NCPS, no date:1)  The question again becomes:  how drug addiction itself directly threatens public safety?  The crimes committed to support a drug habit are a valid concern, but they relate more to the illegality of drugs than to the addiction itself.  On this issue, Gardner, 2003b:3) writes:

People addicted to alcohol and cigarettes rarely land on this treadmill [of drug abuse, petty crime and punishment] because the drugs they crave are relatively cheap.  Not so with illegal drugs, whose cost is vastly inflated because they are criminalized and sold on the black market.  Addicts struggle with bills that sometimes total hundreds of dollars a day.  Some can cope legitimately.  Others are forced to cover the cost with petty property crime or prostitution.  Many pay by dealing to other addicts or working for commercial traffickers.

Contrast this with the way we treat alcohol, which is a legal substance but also responsible for huge health care costs:

Alcoholics are never forced into treatment simply for having a bottle in hand.  It’s only when their drinking contributes to behaviour that harms others, or risks it, that they are forced to deal with their drinking.  Drunk drivers, for example, are often ordered into treatment (and to abstain from drinking). …  If it’s ethical to force a drug addict into treatment simply because he is addicted, even if his behaviour doesn’t harm others, why don’t we force alcoholics into treatment even when their behaviour doesn’t harm others? (Or, for that matter, tobacco smokers?”) (Gardner 2003b: 7).

Again, the discrepancy between public policy surrounding illegal drugs and alcohol is telling.  Drugs that are addictive but legal are restricted to those who have reached legal age, and are sold in measured and inspected quantities.  Extra funds are spent on educational campaigns that advocate moderation, or abstinence for drugs that impair vision or motor control when the user expects to be driving.  Far fewer crimes are committed for drugs that are addictive but legal and therefore easy to obtain.  These drugs only result in mandatory treatment when there is a risk of harm to others, but resources are made available to diminish the harms to the individual inherent in the drug use (liver damage, lung cancer, etc).

However, one of the criteria used to evaluate the success of DTC’s is abstinence.  If the true goal of DTC’s is to increase public safety, the best measure of success would be reduced recidivism as it relates to acquisitive or violent crimes (to support the habit, or as a result of increased aggression for those substances that create that physiological effect) – those crimes for which there is an identifiable victim and therefore a threat to the “public.”  Abstinence may be an option that improves individual health and contributes to reduced recidivism, but in and by itself does not increase public safety.

Additionally, if public safety is the goal, then priority funding should be devoted to combating alcohol dependency over prosecuting drug users, since alcohol is statistically more prevalent than illicit drugs at the time of most crimes, particularly those of a violent nature: 

Violent crimes were the most common type of offence committed by offenders who consumed alcohol on the day of the crime:  there were proportionately more instances of alcohol consumption (without drugs) on the day of the crime among offenders incarcerated for committing violent crimes, including assault (38%), murder (31%) or sexual assault (30%), than for any other crime.  …Drug use, either exclusively or combined with alcohol consumption, on the day of the crime is more strongly linked to crimes of acquisitiveness.  There were proportionately more instances of drug use (either exclusively or combined with alcohol consumption) on the day of the crime among offenders incarcerated for committing theft (47%), robbery (42%) and breaking and entering (36%) than for any other crime (Brochu et al., 2001:3).

Abstinence from illicit drugs, then, is not about public safety or even about health (since needle exchanges and safe injection sites can minimize most of the associated risks), but is imposed as a requirement for graduation from DTC, as we will see later, in the name of a common morality.

Even further off course are such graduation criteria as upgrading the client’s education or securing permanent employment:  “before the offender will be allowed to end his or her participation in DTC, [p]articipants are also required to demonstrate a fundamental life-style change involving improved interpersonal skill development, stable and appropriate housing, and educational and vocational success. …[T]hese requirements are necessary to improve the likelihood that the offenders will remain drug and crime free” (Bentley, 2001:24-25).

Again, the judge is undoubtedly well meaning in trying to offer the participant all the tools necessary to lead a crime-free life, but illiteracy, homelessness and unemployment are not criminal matters.  Given that it takes a criminal code violation to appear before the DTC, the sole criterion for graduation should therefore be reduced recidivism; i.e., a successful graduate is one who does not reappear before the court, although a pre-determined length of time would need to be established in order to compile statistics.
 Using judicial clout and the participant’s fear of revocation of bail as a mechanism to force self-improvement, as defined by the judge, on a captive participant is a heavy-handed and patriarchal approach to “public safety.”   On this issue, Anderson (2001:473) writes:  “The irony . . . is that one of the positive outcomes of expanding access to voluntary treatment is a reduction and crime and therefore reduced involvement with the criminal justice system.” (Anderson, 2001:473).  Thus, even the “public safety” argument does not give ample justification for the promotion of compulsory treatment via DTCs over voluntary treatment. 

We have seen that thorough cost-benefit analyses of DTC’s are lacking, and the estimates of cost savings that do exist, vary widely.  Also, evaluations on the effectiveness of DTC’s are also lacking, although anecdotal support abounds.  For the client, and for society, “there is no empirical evidence that drug courts are more or even as effective as voluntary treatment alone” (Anderson 2001:471).  So why, then, are DTC’s gaining in popularity in Canada?

Benefits the System?

One theory that could be used to explain support for DTC’s in Canada is the popularity factor:  “The fact that there are so many DTC’s already established in the U.S., and many more under development, means there must be something to the idea.”  However, those familiar with the criminal justice system in the US must question whether or not Canada wants to emulate a system that has almost half a million people “locked up for violating a drug law (more than all of Western Europe locks up for anything)” (Nadelmann, 2003).

Another theory explaining the expansion of DTC’s in Canada develops from examining how it serves the criminal justice system and those that work in it.  The National Crime Prevention Strategy’s proposed “indicators of success” for the Toronto DTC include “reduction in substance use and criminal activity; client acceptance of personal responsibility for behaviours and situations; improved health; improved social functioning; and clients’ willingness to address their substance use” (NCPS, no date:2).  It is interesting to note that recidivism is only half of one of five indicators, regardless of the fact that it is the only factor traditionally under the jurisdiction of the criminal justice system.  What is evident from this list is that DTC’s greatly expand the range of influence of the people and systems involved in administering the drug court process beyond their traditional boundaries.

DTC’s, as all involved will admit, broaden the purview of the court from the merely judicial remaking it into something called “therapeutic jurisprudence.”  When requirements such as those listed in thee above paragraph are implemented – participants cannot graduate until appropriate housing is secured, educational and vocational success accomplished – the jurisdiction of the court expands greatly.  As Toronto DTC Judge Bentley acknowledges:  “The DTC model represents a radical departure from the traditional role of a judge.  In DTC, the judge becomes an active player, engaging in personal and direct dialogue with each drug court participant.  Working proactively with a team that includes probation officers, drug treatment specialists, and other community service providers demands skills of collaboration and cooperation in addition to the repertoire of traditional judicial competencies” (Bentley, 2001:17). 

When you combine the expansion of control/power that judges experience with the lowering of personal frustration they experience in viewing the “revolving door” syndrome at close hand, DTCs begin to come across as a tool for increasing the job satisfaction of the professionals involved in their administration rather than as an effective way to deal with drug addiction.  In the words of Prosecutor Kofi Barnes, describing how he became involved in the Toronto DTC, “I was particularly interested in working on such a novel project as it was the change I was looking for” (Luedtke et al., 2000:7).  Luedtke et al. go on to identify their frustration at the resources being spent on “prosecuting street level addict traffickers, who were trafficking small amounts of illicit drugs primarily to support their own habits. … I would see the same addicts back before the courts time and time again for the same offences, usually committed at the same street corners, and each time their period of time in custody was increased” (Leudtke 2000:7).  To him, drug court “was an opportunity to try something new, innovative and, hopefully, more effective for drug addicted offenders” (Leudtke et al., 2000:7).  Given the dearth of evidence as to their overall effectiveness, however, it cannot be overlooked that DTCs, in practice, have simultaneously served to increase the job satisfaction of the professionals involved while lessening their frustration, allowing them to learn new skills while remaining in a familiar field, and, according them, greater discretion outside of the “fair trial” confines of the traditional adjudication process.  

DTCs also represent a fairly conservative step in drug policy reform.  The Special Committee on Non-Medical Use of Drugs recognizes the nature of addiction, and recommends reviewing the laws, but for the purpose of investigating alternative sentencing options, not to investigate the sensibility of the laws themselves:

[Despite the practical and ethical questions], we agree that the courts are in need of more and better options for dealing with repeat offenders whose involvement with the criminal justice system comes as a result of their dependence on illicit substances, particularly where drug treatment courts are not available.  For that reason, the Committee would like to see a review of the Controlled Drugs and Substances Act and the Criminal C ode, to determine whether it is possible to provide sentencing courts with more creative alternatives to fines and incarceration, in appropriate cases, that would address more effectively the underlying causes of criminality” (House 2002:100).

One has to question why the House Committee falls short of calling for a complete review of the prohibitive approach to drug control.  Perhaps it is because sentencing alternatives and DTCs are less threatening to the established order than calling into question the criminal designation of illicit drugs and the enforcement dominated approach to drug control that has become so established in Canadian society.

[Supporters] see drugs courts as an effective new way of dealing with the old problem of drug addiction.  For them, drug courts are a promising merger of the criminal justice system with the healing arts and social services.  In law schools and courtrooms across North America, a new school of legal theory called “therapeutic jurisprudence” has sprung up over the past decade, promoting the idea that a primary goal of the law should be to promote psychological well-being (Gardner 2003b:2).

DTC proponents feel justified in using the full weight of the criminal justice system to “heal” these individuals, rather than simply releasing them to the care of health professionals. In the words of Judge Bentley:  “These courts can provide necessary drug treatment to a portion of society that is the most in need of treatment and yet the least likely to receive it. The combination of judicial supervision and immediate and intensive drug treatment offers the best hope for many drug addicts to achieve a sustained reduction and an eventual elimination of their drug habit.” (Bentley 2001:25-26)
 

But why can these individuals not access treatment prior to becoming involved with the DTC?  The answer is because treatment resources are scarce.  As discussed above, even DTC participants sometimes have a hard time accessing treatment:  “Weaknesses [identified] focused on factors that are mainly outside of the DTC’s program control such as: lack of residential treatment services; services for specific populations (i.e. women, youth); shortage of community supports; lack of immediate access to treatment; and lack of housing.” (NCPS, no date:2).

Given the lack of proven effectiveness of DTCs, why divert resources toward them that could be directed at voluntary treatment programs outside the criminal justice system?  This would also free up the court’s time for more pressing matters, such as offences that had caused harm to others.  Treatment is preferable to punishment for drug offences, but DTCs keep those involved from questioning why public policy on drug use makes it an offence in the first place.  In the opinion of this author, the greatest long-term danger of further expansion of drug courts in Canada is that it will allow us to put off a critical analysis of our current prohibitionist approach to drug control.

DRUG TREATMENT COURTS ANDTHEORIES OF PUBLIC POLICY

Many of the harms associated with illicit drugs arise from the fact that the drugs are illegal.  Prohibition failed as a policy for alcohol, and now measures are in place to regulate the potency and purity, minimize the harms (from addiction and from drunk driving), prevent minors from imbibing, and even for the government to generate revenue from the sale of alcohol.  Similar guidelines are in place for tobacco, which is heavily taxed and comes with graphic warnings about the damage that cigarettes do to the user.  Why, then, are some drugs criminalized while alcohol and tobacco are simply regulated?  In thinking about this issue, it is useful to consider the following passage:

A public policy is an articulation by the government or its institutions of a set of guiding principles for consistent action in a given area.   …Recurrent use of criminal law to maintain a policy is considered to signify a failure of its content, an absence of consensus among those affected by the policy, or a lack of sufficient government support to ensure its implementation.  To view criminal law as a component of a policy and not an exceptional measure amounts to accepting the legitimacy of violence as a fundamental aspect of the government’s role and a means of forcing the public to comply with its decisions (Beauchesne, 2000:2).

Beauchesne goes on to describes three different philosophical approaches to public policy.

Legal Moralism (imposing the values of specific groups through force of law):

the government has not only the responsibility to use its public policies to be a guardian of public order and protector of non-independent persons, but also the responsibility to maintain a common morality within society. The government may therefore have recourse to criminal law in response to behaviour that threatens the “established morality”, regardless of the dangers such behaviour presents for the individual or society (Beauchesne, 2000:3).

Legal Paternalism (mandatory protection under threat of criminal sanction):

the government, in addition to being the guardian of public order, has a paternalistic function that allows it to use certain forms of legal constraint to prevent non-independent persons from harming themselves.  …This position, common in countries where the Catholic culture dominates, opened the door to medical control over drug use in the name of public health protection, assuming that the experts have the necessary knowledge to protect individuals who do not know better (Beauchesne, 2000:4-5).

Legal Liberalism (humanism, social responsibility and respect for citizens):

the government, as a guardian of public order, must restrict its actions to those areas that disturb the public peace in general, such as road safety, and limit its actions so as to preserve civil rights to the greatest extent possible.  …From this standpoint, the fact that many people find certain methods of drug use morally suspect does not make it legitimate for the government to regulate them by prohibition, unless such use constitutes in itself a threat to others (Beauchesne, 2000:10).

Legal moralism is difficult to justify as a basis for legitimate policy, since it can necessarily only reflect the morality of a segment of society – those empowered to develop binding legislation.  In addition, moral standards evolve over time, as we have seen with alcohol prohibition, so that what is considered immoral is constantly under revision, and therefore harder to codify.  In regard to drug policy, given that nearly a quarter of Canadians admitted to having used (currently) illegal drugs at least once in their lifetime (Beauchesne, 2000:6), the dissenting minority would be fairly large in opposition to the criminalization of certain drugs over others.

The philosophy of legal moralism is evident in the criteria for graduation of the DTC, where the client must demonstrate to the judge satisfactory progress, as defined by the judge. This means abstinence, the procurement of stable housing, demonstrated educational and vocational success, etc.  Basically, the participant is required to reflect the morality and values of the judge before being released from supervision.

Legal paternalism is also problematic, since the definition of a “non-independent person” has historically fluctuated to enable control of certain marginalized segments of the population (the working class, aboriginals, homosexuals, women).  In this way it resembles legal moralism, since there is always a group that will have no say in the law - and that is the group most affected by the legislation, the group the law is constructed “to protect.”  Legal paternalism does not, however, address why prohibition and criminal sanctions are viewed as a more appropriate method of “protection” than education and other resources – protections that would enable to person to become more independent over time.

The legal paternalism philosophy is evident in the DTC’s targeting of youth, prostitutes, and visible minorities – those deemed most in need of protection.  Again, however, this “protection” is only offered with judicial supervision, not through policies that could circumvent the criminal justice system such as referrals to truly voluntary treatment programs.

Contrast these approaches with that of legal liberalism:  

In legal liberalism, the government maintains its responsibility for management of public order by providing the safest possible environment for its citizens, as well as ensuring the social conditions most conducive to each individual’s development; however, its preferred style of management preserves individual rights and liberties to the maximum extent possible.  In other words, when it comes to drugs, the government is responsible for ensuring the safest possible context for drug use and for establishing the conditions needed to minimize any harmful effects of such use (Beauchesne, 2000:10).

In practice, legal liberalism does not translate into policies designed to impose a common morality (prohibition), or policies that in effect remove any semblance of personal choice (as DTC’s do).  Legal liberalism is first and foremost an acknowledgment of the autonomy of the individual and the onus is on the government to create rules that reduce the harms associated with the individual’s decision to consume drugs.
  As mentioned earlier, DTC’s professes to incorporate harm reduction principles in the pursuit of abstinence, but Beauchesne has a different explanation on what this would look like:

The harm reduction approach to drugs has two components:  reducing high-risk use and reducing the negative consequences associated with problem use.  Reducing high-risk use may involve efforts to decrease demand for the product itself if any use of that product is high-risk (as in the case of tobacco), or may involve discouraging high-risk or methods of use that are risky (such as drinking and driving).  With respect to reducing the negative consequences of problem use, intervention may involve decreasing the problems associated with such use (for example, teaching abstinence or controlled drinking) or decreasing the environmental conditions that increase problem use (for example, through public policies that ensure a safe market) (Beauchesne, 2000:10-11).

Drafting drug policies based on legal liberalism would present a radical change to the existing structures.  As explained by Senator Pierre Claude Nolin, Chairperson of the Canadian Senate Select Committee on Illegal Drugs,  “[a]utonomy is an ethical principle of our society.  It is the role of the state to promote responsible autonomy.  The penal law should not be involved unless a behaviour causes significant damage to others” (DRCNet, 2003b:1).

However, to date, there have been large, systemic pressures in place to maintain prohibition, encompassing both the legal moralistic and paternalistic philosophies:  “Prohibition protects conservative moral values, said Nolin, ‘and beyond the declared official rationale for these laws, other factors such as racism, prejudice and myths, the development of the pharmaceuticals industry, and the machinery of an enormous nationwide government bureaucracy to enforce restrictive criminal laws for illegal substances, are what underpin prohibition’” (DRCNet, 2003a:2).

But, as we have seen, the best interests of the individual and of society may be better served through means other than prohibition and the resulting criminal justice processes, even when they are steeped in the rhetoric of “holistic justice.” 

CONCLUSION

Drug Treatment Courts are based on solid principles, notably that punishment is not a solution to the “revolving door” syndrome involved with upholding drug laws.  They espouse that treatment is preferable to incarceration for this population, since dealing with the addiction may lessen the client’s future involvement in crime.  However, because of how DTC’s are administered, they represent a step backward in many ways. 

DTC’s compromise the rights and liberties of the individual beyond that of the traditional judicial process, through additional intrusiveness, the abandonment of key aspects of due process, and what can amount to an indefinite sentence.  They are not proven to be more beneficial to the client, or to society, than expanded access to voluntary treatment, which in itself can reduce criminal behaviour and therefore the necessity for induction into the criminal justice system.  Treatment resources are scarce, and DTC,s encourage addicts to adopt the additional label of “criminal” in order to get priority access to the help they seek.

The main impetus behind the proliferation of DTC’s may be to retain existing systemic structures, while providing respite to the professionals involved.  This allows them the opportunity to break from routine and try something new.  DTC’s distract policy-makers from having to analyze the reasoning behind prohibitive drug laws by seeming to acknowledge that drug addiction is a health issue, but in reality, they broaden the scope of criminal behaviours and punishments rather than diverting addicts from the criminal justice system altogether. 

Cost-effectiveness is offered as another benefit to DTC’s, but that is as compared to incarceration, which is not a foregone conclusion for the client, and may in fact be more likely a consequence for the majority of participants who end up expelled.  As well, it does not address the vast resources devoted to investigating and prosecuting drug offences in the first place, which could be reallocated to education and treatment programs if legal liberalism provided the foundation for revised drug laws.  This, as the models for alcohol and tobacco have shown, could even provide revenue in the form of taxes, while reducing the harms caused by the unregulated, circumspect nature of illicit drug use. 

Drug Treatment Courts do not, in practice, benefit the client or society to the extent that they claim. It seems unjustifiable to further pursue this intrusive and heavy-handed option to deal with drug addiction in Canada when regulated legalization and education would provide all the benefits claimed by DTC’s and more.  In addition, this would respect the autonomy of the individual to make informed decisions about what is often a victimless crime.
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� The next line reads: “It’s that, jail, or continuing to live the harrowing existence of an addict,” but it is doubtful that the last option (no intervention) is presented to potential participants instead of jail or mandated treatment. 


� Interestingly, the proposed diversion initiative in Washington DC would see defendants placed in treatment for a fixed period of 12 months, which addresses the indefinite sentencing concern. (“Placed in treatment” is vague, but may address the lack of checks and balances of having the judge give and then supervise the sentence.) (� HYPERLINK "http://www.drugpolicy.org/news/presssroom/pressrelease/pr052203.cfm" ��www.drugpolicy.org/news/presssroom/pressrelease/pr052203.cfm�) 


� According to one evaluation, [a]s of December 31, 1999, 56 percent of those who had entered the program were still participating; nearly three-quarters of these people had not re-offended.  Most of those who did re-offend committed drug offences or administration of justice offences” (Caledon, 2001:4).  If addictions were left to the health department rather than the justice system, the majority of “new offences” would not have been considered offences at all.


� Bentley continues: “study after study has demonstrated that the longer an individual remains in treatment the greater the probability that he or she will abstain from drug use.”  This presumably is the justification for retaining participants in the program long after they would have been released from custody for the same offence.


� The government’s own polls show that 80% of Canadians support the distribution of cannabis for medical purposes and around 70% support the decriminalization of personal possession.  Why then do we still have laws criminalizing the use of cannabis even though a large majority of citizens do not feel they are justified?


� The Senate Special Committee on Illegal Drugs Report on Cannabis provides a good example of the legal liberalism approach to drug control by stating plainly:  “The goal of governance is freedom, not control” (Senate, 2002:11).
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