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Executive Summary

(i)
Introduction

The Trust was invited to make submissions on the use of imprisonment and the importance of finding alternative ways of dealing with offending in the community.  The following were identified as issues of particular interest to the Council:

· the use/appropriateness of the range of non-custodial sentences/sanctions available to the courts;

· restorative justice;

· the implementation of the Children Act 2001;

· other initiatives aimed at assisting “at risk” young persons.

(ii)
Summary

Part 1:
The use/appropriateness of the range of non-custodial sentences/sanctions available to the courts

The IPRT drew attention to the high rate of imprisonment in Ireland per 100,000 of the population, in particular the overuse of short sentences of imprisonment.  This would indicate that Ireland is a country with great potential for the use of non-custodial sanctions as a means of reducing the prison population.  In this regard, the Trust made the following observations:

· The reform of the Probation of Offenders Act 1907 to provide a more modernised framework for the operation of the probation scheme is long overdue.  More resources and personnel are currently required for the Probation and Welfare Service to perform its functions effectively.  An expanded probation scheme with an increased emphasis on community sanctions, would require further resourcing of the Service. 
· The IPRT would sound a note of caution in relation to the introduction of new non-custodial sanctions in relation to the phenomenon of “up-tariffing”.  The significance of this development is that it increases the risk of receiving a custodial sentence in the event of non-compliance with a court order and is to be guarded against.  This is an area which would benefit greatly from research into sentencing practices.  The IPRT would reject the proposal made by the Expert Group on the Probation Service (1999) that community service be available as a sanction in its own right, on the grounds that such proposal would have an inevitable impact of “down grading” the status of the CSO as a non-custodial sanction.  

· The IPRT suggests that the practice of disposing of cases by way of donations to the court poor box should be placed on a statutory basis, in order to address the current inconsistency which prevails in relation to this sentencing option.  

· The IPRT suggests consideration be given to widening the scheme of compensation orders in this jurisdiction, in order to allow the full utilisation of the order as a non-custodial sanction, particularly in the light of the recent politically-driven aggressive policy on the prosecution of public order offences.

· The absence of an effective evaluation of the existing pilot presents a serious obstacle to the availability of drugs court on a national basis.  Research should be conducted into other non-custodial options for drug users, including new alternatives to divest drug users away from the criminal justice system towards appropriate health services and whether the aims of the Irish Drug Court could be better achieved by the roll out of a DTTO available in each District Court.

· The Trust strongly believes that a sentence of imprisonment imposed for default on payment of a fine represents a contradiction in terms and a waste of valuable resources.  The IPRT joins its voice to previous calls to bring to an end the practice of imprisoning fine-defaulters.

· The IPRT believes that credible research-based evidence must be provided by the Government on the effectiveness of electronic monitoring in reducing costs, prisoner populations and recidivism rates before this expensive sanction is introduced in this jurisdiction.  

· Generally, the Trust is of the view that effective reform in this area cannot take place in the absence of research into sentencing practices in this jurisdiction.  Second, perceptions of inconsistency in District Court sentencing,
 cannot be eradicated without practical, enforceable guidelines on the application of non-custodial sanctions.

Part 2:

Restorative Justice

· Restorative justice is a valuable alternative to custody which receives the strong support of the Trust.  Restorative justice offers many advantages over the traditional criminal justice system, for example, it is less costly and more inclusive than the traditional process.

· The IPRT welcomes the movement towards a restorative justice philosophy in the Children Act 2001 and is particularly encouraged by early findings from the restorative justice pilot programme.  We express particular concern, however, about the resource problems highlighted within the pilot evaluation and call for proper resources to be available to facilitate the holding of both Garda conferences and family conferences convened by the Probation Service.
· The IPRT also welcomes the restorative pilot projects currently being undertaken in Tallaght and Nenagh, Tipperary.  Much will depend on the results of further evaluations of these projects, however, the IPRT considers that it is timely for further consideration to be given to the inclusion of victim-offender mediation and other restorative techniques within the criminal justice system.  

Part 3:

The Implementation of the Children Act 2001

In relation to the 2001 Act, the IPRT calls for:

· the immediate making of regulations under s. 23(K)(6) in relation to the operation of special care units;

· in the light of its success, more resources for the Garda Diversion Programme so that this scheme can be made available to all children throughout the country;
· a built-in advocacy system for young people who express reluctance about availing of the programme which would allow them to get specialist advice as to the best course of action;
· the rejection of the proposal in the Criminal Justice Bill which would oblige Gardai to share information with the court;
· the immediate implementation of Part 5 of the Act which raises the age of criminal responsibility to 14;

· the training of members in charge dealing with child suspects under the 2001 Act and for those members of the Garda Siochana who engage in questioning child suspects;
· research to be conducted into the detention of young people in Garda stations similar to that recently commissioned by the Northern Ireland Office;

· the assignment of a specialised children court judge on a de facto basis.  In the alternative, specialised multi-disciplinary training to be provided to every judge likely to sit in the children court, including detailed training about how to implement the duty in s 96 to listen to children in court.  
· the decentralisation of the Children’s Court in Smithfield;

· the immediate commencement of the provisions contained within Part 9 of the Act on community sanctions and the allocation of adequate resources to the Probation and Welfare Service to facilitate the implementation of these sections;

· in general, the expeditious commencement of the Act in its entirety and full resourcing of all its provisions;  
· the establishment of a co-ordinating body – like a juvenile justice agency – that will oversee the entire system including the implementation of the Act.  
Part 4:

Initiatives aimed at assisting “at risk” young persons

· The complex interplay of factors which lead young people to offend serves to illustrate the need for an inter-agency approach when dealing with young people at risk.  This would be assisted by the placing of certain pilot schemes on a permanent basis and the adoption of a long-term strategy in this area.
· The Trust considers early family-based intervention is crucial.  In this regard, a useful intervention model is provided by the Springboard Pilot Projects.
· The IPRT believes that initiatives such as Copping On which focus on cognitive behavioural training, are to be encouraged and would call for further research into this area. 

· While duplication of the conferencing work of the JLOs and Probation and Welfare Services under the Children Act is obviously undesirable, the Council should give consideration to the Youth Offenders Team (YOT) model, which has been developed in the UK, and which adopts a holistic, multi-agency approach.
Part I
The use/appropriateness of the range of non-custodial sentences/sanctions available to the courts

A
Context – Over use of imprisonment in Ireland
Most commentators agree that there is an overuse in imprisonment in Ireland, particularly in respect of short term sentences.  Concerns have been raised that the rate of imprisonment per 100,000 is excessive when compared with other European countries, particularly in the context of the falling crime rate in this jurisdiction. By way of example, the most recent figures for rates of imprisonment per 100,000 for 2003
 are as follows:

· Norway:

64 per 100,000

· Northern Ireland: 
71 per 100,000

· Ireland:

90 per 100,000

· England & Wales:
142 per 100,000

The criminogenic effect of prison has been well documented by O’Mahony
 amongst others.  Further concerns in the context of Irish penal policy are the high rates of short sentences of imprisonment, confirmed recently by statistics from the Prison Service in its Annual Report 2002, which showed that just under 40% of offenders sentenced to prison in 2002 had been given terms of 3 months or less.  This apparent over-use of short sentences would suggest that Ireland is a jurisdiction with great potential for the use of non-custodial sanctions as a means of reducing the prison population.  The IPRT also notes the recent report of the Comptroller and Auditor General on the Probation and Welfare Service
 which commented on the under-use of non-custodial sanctions, implicitly recognising that this situation is attributable to encouragement of “populist punitiveness” for political purposes.  The CAG noted that “the value and importance of alternatives have tended to be undervalued and underplayed during the years” and called for a greater use of non-custodial sanctions as a preferable means of dealing with lower-scale offenders and also as a means of reducing the current high spending on prisons in Ireland.

B
Final Report of the Expert Group on the Probation and Welfare Service 

The current scheme of alternatives to imprisonment in Ireland was subjected to detailed scrutiny in the Final Report of the Expert Group on the Probation and Welfare Service
.  The Report considered the current scheme of alternatives to custody available in this jurisdiction, and made various recommendations for reform.

The Report of the Expert Group on the Probation and Welfare Service contains many useful and positive suggestions, and the IPRT would agree that the time is ripe for reform of the Probation of Offenders Act 1907 to provide a more modernised framework for the operation of the probation scheme in general, and probation orders in particular, in this jurisdiction.  The IPRT strongly agrees with the conclusion of the Final Report that the Probation & Welfare Service is in need of restructuring, and adds its voice to the call for a firm commitment to meeting the resource demands of the Probation & Welfare Service in order that it may fully discharge its duties.

C
“The Problem of Proliferation and the Phenomenon of Up-tariffing”

The IPRT notes that the Expert Group also recommended that reform of the 1907 Act should extend to the inclusion of a number of new non-custodial sanctions, namely treatment orders, mediation orders, reparation orders, and counselling orders should be available pursuant to a modernised Probation Act.  It is beyond doubt that the Probation Act is badly in need of modernisation, and indeed in practice many of the proposed new orders are already made pursuant to the 1907 Act, as a result of the large judicial discretion in relation to the terms of recognisances.  However, without in any way disparaging these proposals, the IPRT would sound a note of caution in relation to the introduction of new non-custodial sanctions. 

It is tempting to conclude that a relatively straightforward way to address the burgeoning prison population is to increase the number of non-custodial sanctions available to sentencing judges.  However, international experience would suggest that increasing the range of non-custodial sanctions can have quite a different effect on the prison population to that envisaged.  Ashworth
 gives a good account of the “proliferation” of alternatives to custody in England in the latter half of the 20th century, noting that: 

“the courts in England and Wales have available a wider range of non-custodial measures than the courts in most European countries, most states in America and probably most countries in the world.  [However] what might be described as the policy of proliferation was not a conspicuous success.  Simply widening the range of available non-custodial sentences did little to deflect courts from their use of custodial sentences”.

The reason for the failure of an expanded list of non-custodial sanctions to reduce the prison population is attributable to the process known as “up-tariffing”.  Thus, the proliferation of non-custodial alternatives did bring about changes in sentencing practices in England, but such changes did not impinge significantly on the use of custody: eg CSOs were fairly widely used, but this was in the context of a decline in the number of fines.  Thus, the process of up-tariffing operates to push offenders up one step of the sentencing ladder: there is a danger that rather than replacing a custodial sentence, new non-custodial sanctions may simply replace another (often lesser) non-custodial sanction.  O’Mahony
 has expressed concern in relation to the phenomenon, noting that non-compliance with non-custodial sentences is punishable by imprisonment.  Thus, persons who might otherwise have been discharged with probation with little subsequent danger of imprisonment, may – by reason of the process of up-tariffing – be given a non-custodial sanction “one step up the ladder”, and subsequently be exposed to the risk of receiving a custodial sentence in the event of non-compliance, defeating entirely the point of such non-custodial measures in the first place.  Such experiences emphasise the need for caution so that a new alternative to custody does not simply replace another alternative to custody.

The phenomenon of up-tariffing is of particular concern to the Trust.  It was the reason for the IPRT’s guarded response to the proposed introduction of electronic tagging in Ireland
, which will be further considered below.  There is already in Ireland an implicit legislative acknowledgement of the danger of up-tariffing, in the requirement that prior to imposing a community sentence order, a judge must be satisfied that the offence is one which would warrant a custodial sentence.
  In its review of the operation of the Community Service Order (CSO) scheme, the Expert Group on the Probation and Welfare Service noted that some judges and other commentators had complained that this requirement rendered the CSO scheme inflexible and unnecessarily fettered the court’s discretion in relation to imposing CSOs.  The Final Report of the Expert Group on the Probation & Welfare Service thus recommended that this condition be removed from the legislation (whilst accepting that the CSO should be considered to be “at the higher end of the hierarchy of non-custodial sanctions and accordingly should be utilised with discretion”).  

The IPRT would reject the proposal that community service be available as a sanction in its own right, on the grounds that such proposal would have an inevitable impact of “down grading” the status of the CSO as a non-custodial sanction.  In terms of the proliferation of non-custodial alternatives, the IPRT again raises concerns that this might unintentionally lead to a process of up-tariffing and a further increase in an already unacceptably high prison population.  Accordingly, the Trust recommends that this is an area which would benefit greatly from research into sentencing practices.

D
Creation of a Statutorily defined Hierarchy of Sentences

The National Crime Council in its deliberations might consider the potential utility of the structure of the Criminal Justice Act 1991 in England, which consolidated the various sentencing powers available to judges.  The CJA 1991 created a hierarchy of sentences: absolute and conditional discharges at the lowest level, fines on the next level, CSOs above them, and custodial sentences at the top.  In order to provide guidance to sentencing judges on the operation of the hierarchy, the Act introduced the concept of the “custody threshold”, providing that “the court must not pass a custodial sentences unless it is of the opinion that the offence … was so serious that neither a fine alone or a community sentence can be justified for the offence”.  It further provided that “[a] custodial sentence must be for the shortest term … that in the opinion of the court is commensurate with the seriousness of the offence”.  It must be acknowledged that the 1991 Act was not an unqualified success – the abolition of unit fines only two years after their introduction by the 1991 Act, whilst widely regarded an unreasonable and politically motivated response to teething problems in the unit fine scheme, nevertheless was taken as evidence of the weakness of the statutory scheme as a whole.  The IPRT does not necessarily call for the consolidation of sentencing powers in this jurisdiction, but simply notes that this was one option which has been used in an attempt to clarify the operation of schemes of non-custodial sanctions, which might provide useful guidance on the interaction between the various sanctions.

E
Some brief points on specific non-custodial alternatives
Compensation Orders and the Court Poor Box: These issues were recently addressed by the Law Reform Commission in its Consultation Paper on the Court Poor Box.
  The most fundamental difficulty with the court poor box is its lack of widespread availability: because the court poor box is not based on statutory authority, some District Court judges do not recognise its existence, and the possibility of obtaining such an order in certain District Courts therefore does not exist.  The IPRT suggests that the role of the court poor box as a non-custodial sanction be considered by the Council, and that the practice of disposing of cases by way of donations to the court poor box should be placed on a statutory basis, in order to address the current inconsistency which prevails in relation to this sentencing option.  

The LRC report also suggested there was scope for improvement of the compensation order scheme; one was to provide more explicit guidelines on the circumstances in which compensation orders may be made.  The LRC also considered that the scheme of compensation orders contained an unnecessary limitation, by requiring the existence of an identifiable victim to whom compensation would be payable.  Obviously, such a requirement would rule out the availability of a compensation order in, eg, public order offences.  The LRC recommended the removal of this limitation, so that a compensation order could be made payable to the State in circumstances where there is no identifiable victim.  The IPRT suggests consideration be given to widening the scheme of compensation orders in this jurisdiction, in order to allow the full utilisation of the order as a non-custodial sanction, particularly in the light of the recent politically-driven aggressive policy on the prosecution of public order offences. 

Drug Court and DTTOs: As the members of the Council are no doubt aware, a pilot Drug Court was established in Dublin on 9 January 2001; the aim of the Drug Court is to divert non-violent offenders with drug addictions from custodial sentences, instead offering them an opportunity of rehabilitation.  The operation of the Drug Court in the first 18 months was evaluated by Farrell, Grant, Sparks.
  Difficulties with the collection of statistical data (particularly in relation to the identification of a satisfactory control group against whom meaningful comparisons could be made) imposed limitations on the scope of the evaluation, and although the overall theme of the evaluation was one of support, it recommended further evaluation before a national roll-out of the Drugs Court be considered.  One year later, the Drug Court remains limited in its availability to offenders who reside within the catchment area of Dublin inner city (Dublin 1 & 7) and no detailed plans or discussion have begun in terms of a national roll-out.  The Trust strongly supports the principle that incarceration of people who use drugs is often counter-productive, and that broad alternatives to custody must be developed and implemented.  The IPRT welcomes the recent willingness to tackles this issue using innovative approaches, as illustrated by the establishment of the pilot Drug Court.  However, it should be noted that there are concerns that the location of Drug Courts on an “ideological crossroads” (ie between the health system and the criminal justice system) can lead to conflicts which can make Drug Courts vulnerable in terms of theoretical justification and/or operation.

The IPRT notes that a similar initiative was undertaken in England for the diversion of drug-addicted offenders, namely the Drug Testing and Treatment Order (DTTO) introduced by section 61 of the Crime and Disorder Act 1998.  Early evaluations of the DTTO in its pilot days highlighted some difficulties in the operation of the order (including slow referral rates, enforcement, etc), but despite these difficulties the order was rolled out nationally in 2000.  Although a review of the DTTO by the Inspectorate of Probation
 concluded that there remained room for improvement in such matters as monitoring and collection of data, the DTTO was nevertheless cautiously welcomed.  

The absence of an effective evaluation of the existing pilot presents a serious obstacle to the availability of drugs court on a national basis.  Given this difficulty and the other concerns highlighted by the FGS report, the IPRT believes that research should be conducted into other non-custodial options for drug users, including new alternatives to divest drug users away from the criminal justice system towards appropriate health services and whether the aims of the Irish Drug Court could be better achieved by the roll out of a DTTO available in each District Court.

Fine Defaulters: the problem of fine defaulters has been well documented elsewhere,
 and although there is some conflicting statistical data on the extent of the problem, it is nevertheless clear in principle that a sentence of imprisonment imposed for default on payment of a fine represents a contradiction in terms and a waste of already over-stretched penal resources.  The IPRT notes the approach of the English legislature to this difficult topic: the Crime (Sentences) Act 1997 made it possible for courts to impose a CSO, a curfew with electronic tagging or disqualification from driving as a means of dealing with unpaid fines.  We also note recent reports
 that Fine Gael plan to renew their attempt to reintroduce the previously defeated Enforcement of Court Orders Bill, which would allow for the attachment of earnings/social welfare receipts, or the imposition of a CSO as a response to default on payment of a fine.  The IPRT joins its voice to previous calls to bring to an end the practice of imprisoning fine-defaulters.

Electronic Tagging and Curfew Orders: As noted above, the IPRT is not convinced that the introduction of electronic tagging is to be welcomed.
  The IPRT’s critique of Electronic Monitoring (EM) refers to international evidence that this sanction may not bring about the expected reduction in prison populations, nor does it have the supposed effect on rates of recidivism its proponents suggest.  

Curfew Orders and Electronic Monitoring were introduced in England by section 37 of the PCCS Act 2000, permitting a court to require an offender to remain at a specified place for between 2 and 12 hours per day for up to six months.  Von Hirsch
 notes that there are continuing theoretical objections to EM which have not been satisfactorily resolved to date (namely to justify tagging on the basis that most offenders would prefer tagging to imprisonment – Von Hirsch argues that the “lesser of two evils” argument is not in itself a satisfactory answer to these concerns).  There are also potential problems in terms of compatibility with the European Convention on Human Rights: Article 3 (inhuman and degrading treatment) and Article 8 (privacy).  A report on EM prepared for the Canadian government
 found that: "One of the most telling findings was that the recidivism rate for the EM offenders was not different from the rate for probationers after controlling for offender risk . . . This lack of difference questions the cost savings value of EM."  Factor in to this equation the potential for up-tariffing, and one may legitimately question the utility of introducing EM in this jurisdiction.  

Given the human rights concerns identified above, and the international evidence showing EM’s failure to achieve the outcomes claimed by its proponents, the IPRT believes that credible research-based evidence must be provided by the Government on the effectiveness of EM in reducing costs, prisoner populations and recidivism rates before this expensive sanction is introduced in this jurisdiction.  Whilst EM may have some uses eg serious offenders where custody is a possibility; as a means of disrupting “pattern offending” (eg night-time burglary, public order offences at weekends) it is manifestly not suitable for those with chaotic lifestyles, those who are substance abusers or those who present risks to the family and the public.
 

Combination Orders: section 35 of the PCCS Act 2000 freed the English courts from many of the fetters which previously prevented them from combining non-custodial measures; thus, section 25 expressly contemplates courts imposing a community sentence which consists of more than one community order – eg probation (CRO) plus curfew.  The rationale behind the introduction was again related to “upping the punitive ante” – making punishment in the community seem more punitive, and thus more credible.  Again, also envisaged as taking certain categories of relatively serious offenders out of the prison bracket; specific mention made of persistent property offenders.  However, Ashworth
 says that there is no evidence that the combination order has taken significant numbers of offenders who would otherwise have gone to prison.  Again, a classic up-tariffing result.  One study found that 53% of combination orders were for motoring offences.  Further problem with combination orders is the issue of breach: the more obligations that are piled on offenders, the more likely they are to breach the order(s).  The IPRT notes that in practice, the broad discretion afforded to sentencing judges in the formulation of recognisances allows combinations of many existing non-custodial sanctions, although there are presently limits on the extent of combinations possible.  The IPRT suggests that further research should be conducted on the practice of sentencing judges in Ireland in relation to the terms of recognisances, and to consider whether the practice of combining two or more non-custodial sanctions by way of recognisance may cause subsequent difficulties in terms of punishment in the event of non-compliance.

Conclusions

Calls for prison to be truly a sanction of last resort are a familiar part of the debate on penal practice in Ireland, yet little is done to address the fact that our prison population continues to grow despite falling crime rates.  There is a clear need to provide a scheme of non-custodial sanctions that offers a genuine alternative to terms of imprisonment.  In formulating such a scheme, it is imperative that there be a full understanding and acknowledgement of the dangers of up-tariffing, populist punitiveness and net-widening.  

In this regard, the Trust makes two broad recommendations.  First, we are firmly of the view that effective reform in this area cannot take place in the absence of research into sentencing practices in this jurisdiction.  Second, whether justified or not, there are perceptions of inconsistency in District Court sentencing,
 which seem inevitable in the context of the exercise of a broad sentencing discretion with little or no guidelines.  It is thus clear that practical, enforceable guidelines on the application of non-custodial sanctions will be vital for the effectiveness of any such scheme to achieve a real reduction in the overcrowded prison population in Ireland.  

Part 2:

Restorative Justice

Members of the Council will no doubt be familiar with the concept of restorative justice.  However, it is useful to summarise the main principles.  Restorative justice can be described as “ a process whereby parties with a stake in a specific offence resolve collectively how to deal with the aftermath of the offence and its implications for the future.”
  As Zehr
 wrote in his seminal work on the subject in 1990, it involves “changing lenses” so that a crime is not seen so much in terms of violating a rule of law but rather as a violation of persons and their relationships.  Put simply, it involves what have come to be known as the “3 Rs:

· Responsibility-getting the offender to appreciate the true effect of the crime on his victim

·  Restoration- enabling the offender to make good the loss to the community or to the victim

· Reconciliation- getting victim and offender to accept that the damage has been repaired and ensuring both parties are reintegrated into the community.

In practical terms, restorative justice methods often involve a meeting between the victim and the offender in the presence of a trained mediator.  

A
The Benefits of a Restorative Approach

The IPRT have always been enthusiastic proponents of restorative justice.  In 1997, the Trust, in collaboration with the EXTERN agency in Belfast established the Restorative Justice Network which seeks to raise awareness of and stimulate interest in restorative justice throughout Ireland.
  While the focus of the Trust is necessarily on offenders and on those likely to re-offend, we also recognise that the process has much to offer victims who are often sidelined or even traumatised further by the traditional criminal justice system.  Indeed, an appreciation of the mutual benefits to be gained by both offender and victim, led the Trust and EXTERN to jointly host a conference on Restorative Justice with Victim Support in April 1999.
  

Punishment alone is clearly an inadequate means of bringing about constructive changes in behaviour as evidenced by the high rate of recidivism in Ireland.
  While imprisonment stigmatises individuals, breaks up family relationships and often fosters self-pity, aggression or defiance, restorative justice offers the following advantages:

· Restorative approaches are more aware of the need to strike a balance between the interests of the various parties involved.  This includes consideration of the public interest but not at the expense of the interests of the victim or the offender.

· The degree of satisfaction with respect to the process is generally much higher for both victims and offenders.  In general, findings indicate victims often experience a reduced fear of crime and an increased satisfaction with the functioning of the criminal justice system.

· Restorative justice is forward, rather than backward, looking.  It aims to prevent future offending and goes beyond dealing the aftermath of a particular crime.

· Compliance rates with agreements entered into by offenders in restorative justice programmes are generally much higher than compliance rates for restitution imposed by court judgment.

· Although mediation is work and time intensive (some processes may take up to six months), it is still shorter than the average legal procedure.

· The cost of mediation is less than a court procedure and certainly much less than the cost of imprisonment.  Marshall
 estimates that victim-offender mediation costs approximately £150-300 per case, as opposed to an average of £2,500 for court appearances.

· In relation to recidivism, studies show that re-offending rates are certainly “no worse”
 than or slightly lower
 for offenders who engage in restorative justice programmes.  It is important, however, to view this in the light of the other benefits above.

B
Restorative Justice in other Countries

Restorative justice has thus far featured prominently in the juvenile justice systems of many countries.  Family group conferencing (FGC) is now an integral part of the system dealing with child offenders in New Zealand, operating at both a pre-prosecution and court level.
  It involves the holding of a conference at which the victim, the offender, the offender’s family, and others concerned for the welfare of the victim or offender may attend.  Professionals may also be present to assist in the formulation of a solution to the problem presented by the offence.  A family conferencing model has also been introduced in New South Wales.  Results so far have been very positive.  A survey conducted by Braithwaite
 into family group conferences revealed high levels of participation and satisfaction for both offenders and victims and moreover, high levels of offender compliance with agreements reached in the conferences.  The UK has also demonstrated a willingness to apply the concept in this area with its Crime and Disorder Act 1988 which introduced the reparation order as part of its youth justice reform package.  And of course Ireland has adopted the model of the FGC in its own Children Act 2001, dealt with below.

However, it is notable that victim offender mediation with respect to adult offenders is carried out in Canada, some states in the USA, France, Germany, Austria, Belgium. Finland and Poland to name but a few countries.  The most prevalent system in the European countries is mediation at the instigation of a public prosecutor who may opt for mediation with an appropriate follow-up.  If successful, the offender will receive a conditional discharge.  The Trust also notes Council of Europe Recommendation No. R(99) on Mediation in Penal Matters which states that mediation should be available at all stages of the criminal justice process and should be facilitated by the appropriate legislation.

C
Restorative Justice in Ireland

While restorative justice is still in its infancy in this jurisdiction, there have been remarkable advances in this area in recent years.  

One of the most significant developments has undoubtedly been the Children Act 2001.  The main elements of the Act are treated in Part 3 below, what we are concerned with here is its restorative aspects.  Part 4 of the Act places the Garda Juvenile Liaison Scheme, in operation on an administrative basis since the 1960s on a statutory footing.  In addition, it provides the juvenile liaison officer (JLO) with a number of additional powers with a restorative flavour.  The first option is a restorative caution which allows the officer to formally caution the offender with the victim present so that the victim can make a direct apology and possibly reparation.  A JLO is also empowered under the Act to hold a conference for the child, his or her relatives, the victim and others with an interest in the child’s welfare where an “action plan” is drawn up to avoid recurrence of the offending behaviour.  A similar conferencing model is also available at court level where the Garda feels that she or he has no option but to prosecute.  This is termed a “family conference” under the Act and is very similar in form to the Garda conference except that it is facilitated by the Probation and Welfare Service.
 

The IPRT welcomes the movement towards a restorative justice philosophy in this area.  The Trust is particularly encouraged by early findings from the restorative justice pilot programme which ran between 1999-2001.  An evaluation produced by the Garda Research Unit
 notes “most offenders experienced a change in their outlook as part of the process…the change was spectacular in some cases.”
  Importantly, recorded levels of victim satisfaction were also high.  The research found that “genuine consensus” was reached in 84% of the cases for which the information was available.  Reoffending occurred in just over a third of cases (35%) with over half of these reoffending once only.  Overall, 79% of cases were judged to be highly or very highly successful.  

However, the research also served to highlight some of the difficulties with the restorative scheme.  Owing to existing caseloads, the Unit noted that additional resources will be required if the restorative sections of the Act are to reach their full potential.  There was also a blurring of the Garda caution and conference in practice and conferences sometimes took place before cautions were administered.  The Report recommended that:

· Additional resources and support be provided for JLOs together with appropriate guidelines.

· Restorative events should take place as early as possible after the date of the offence.

· Systems should be put in place to allow on-going data collection and monitoring.

· JLOs should consider wider participation in the conferences, particularly from professionals.

· The key difference between restorative cautions and conferences should be clarified.

The IPRT believes that implementation of the above recommendations is crucial to the success of the family conferencing model.  We express particular concern, about the lack of resources available given the current resourcing and personnel difficulties experienced by State agencies.  Another issue which should be highlighted is the possibility of net-widening in this context.  It would appear from the pilot that, by giving a juvenile liaison officer the further option of the Garda conference, children who would formerly have only been cautioned may possibly now be required to undergo a conference.  It is important at all times not to lose sight of the principle of proportionality in sentencing and the intrusion into a child’s life required by a conference should not be underestimated.  The Trust agrees that there is a need for guidelines highlighting the key differences between restorative cautions and conferences.

Other recent restorative justice initiatives include two pilot projects commenced in Nenagh and Tallaght District Courts respectively.  The first operates in Nenagh, Co. Tipperary and is a pilot which was established by the local judge, Judge Michael Reilly, after a visit to restorative projects in New Zealand.  The project can be availed of at the sentencing stage and is at the discretion of the sentencing judge.  Upon referral, the offender meets with a panel comprised of the victim, the Probation offer, the Garda, and two representatives from the community.  He or she then enters into a reparation agreement with the parties for six months.  The court then formally approves the contract and if successfully completed, the Probation Act is applied so that the offender has no criminal record as a result of the offence.  If there is non compliance, the matter is reentered.  Early results from the project are very encouraging.  

Another restorative project, this time with a focus on victim-offender mediation, has been established in 1999 in Tallaght by of the Department of Justice.  The first cases were referred in 2000.  Before sentencing, the Judge may request the Mediation Services to contact the victim and offender to ascertain whether they are interested in mediation.  If so, mediation is carried out by trained volunteers and the mediation service then reports back to the judge who the makes his decision as to sentence.  Again, the early results invite optimism.  In this regard, it is noteworthy that the Expert Group on the Probation and Welfare Service recommended in 1999
 that mediation orders should be included among a range of sentencing options upon reform of the Probation Act 1907. 

The IPRT notes that the District courts, with their less formal approach, lend themselves particularly well to the introduction of restorative justice concepts and considers that such initiatives are to be encouraged.  In the absence of a separate restorative justice system, there is much to be gained from the incorporation of elements of restorative justice into the existing court based system.  The IPRT would call for Government evaluation of the existing restorative pilot projects with a view to a national roll-out.

Conclusion

In 1999 the National Crime Forum noted in its report that, while there was much to be gained from a restorative approach, especially in relation to young offenders, reforms in this direction would necessitate “a profound change in public attitudes”.
  The IPRT recognises this difficulty, but seeks to emphasise that restorative justice as an alternative to custody should not be seen as an easy option.  As noted by Consedine “[f]or many it can be a lot tougher than sitting in jail.  To have to meet a victim and apologise, to have to acknowledge drug addiction, alcoholism, violence or sexual aberration in front of family and others is a tough call.  To then have to do something about these things is not easy.”
  

Further, since the Forum published its report in 1999, there have been many positive developments with the enactment of the Children Act and the two pilot projects.  Much will depend on the results of further evaluations of these projects, however, the IPRT considers that it is timely for further consideration to be given to victim-offender mediation and other restorative techniques.  We have much to learn from our European neighbours in this regard who have integrated restorative justice within their legislative framework.

Part 3:

The Implementation of the Children Act 2001

A
General

The Children Act 2001 (hereinafter “the 2001 Act”) has been heralded as “a blue print for a new system of juvenile justice” which embodies the “accumulated wisdom and best practice world-wide in the area of juvenile justice”.
  The IPRT recognises the significance of this Act, which, through its adoption of a rights based approach in line with international standards, represents a sea change in Government policy on child offenders.  The adoption of such an approach by the Government is particularly significant in an area which has previously been characterised by “moral panics” and ad hoc political responses and which continues to be characterised in this manner.
 

Time does not permit a detailed consideration of the Act’s 247 sections.  Rather this paper endeavours to draw the Council’s attention to areas where the bodies concerned with the Act’s implementation should strive to ensure children within the purview of the Act are accorded the highest level of protection.  The IPRT recognises that the Act, while primarily concerned with juvenile justice issues, also contains provisions in Part 3 in relation to child care and special care orders.  Part 3 will also be examined by the IPRT as its provisions have obvious implications for a child’s liberty and therefore properly fall to be considered by the IPRT as a human rights based advocacy organisation.

B
Extension of the Act

As noted above the IPRT welcomes the 2001 Act and its central principle that juveniles in particular should be given every chance.  However, the Trust is of the opinion that certain key initiatives within the Act, having been endorsed by the Government in this area of the criminal justice system, are capable of a broader application.  Accordingly, the IPRT strongly advocates that the following measures be extended to offenders in general:

· The principle that detention (imprisonment) should only be imposed as measure of last resort (s.96(2)) and only after a range of community sanctions have been exhausted (s.115).

· The rejection of the use of detention (imprisonment) in default of payment of a fine (s.110).  As we have already noted in Part 1 this represents a contradiction in terms and a waste of penal resources.
  As a result, the IPRT calls for the immediate abolition of this practice in relation to all offenders.

· The obligation to give reasons in open court when imposing a period of detention (imprisonment) (s.143).  The IPRT is of the opinion that it is a basic tenet of natural and constitutional justice that a person who is deprived of his or her liberty by a court should be informed of the reasons motivating the decision.

· The principles of restorative justice which form the basis for the Garda Conference (ss.29-43) and family conference administered by the Probation and Welfare Service (Part 8) .
  
B
Part 3:

Special Care Orders

Section 16 of the Act provides the test to be applied when establishing whether a special care order should be made in respect of a child, namely, where a court is satisfied that “the behaviour of the child is such that it poses a real and substantial risk to his or her health, safety, development or welfare.”  It is unfortunate that the terms “health, safety, development and welfare” are left undefined and that the courts are left to interpret such vague criteria.  In the absence of further clarification, the IPRT submits that the courts should be vigilant to interpret the section in a manner which gives effect to the principle that children in need for special care and protection should only be placed in special care units as a last resort. 
The IPRT also expresses concern over the absence of regulations governing conditions in special care units.  This assumes particular importance in light of the fact that a child may be placed in a unit for up to six months which period may be regularly extended by the court.
  Further, section 23K(7)(f) provides only for periodic inspections of special care units as compared with inspections of children detention schools which must take place at least every six months.
  The IPRT notes that this Part of the Act is expected to enter into force by the end of 2004 and therefore calls for the immediate making of regulations under s. 23(K)(6) in relation to the operation of special care units.
Part 4

Garda Diversion Programme

The placing of the Garda Juvenile Liaison Scheme, in operation on an administrative basis since 1963, on a statutory footing is to be welcomed.  The IPRT notes the success of the scheme
 and calls for more resources so that this scheme can be made available to all children throughout the country.  One problem, however, has been the high degree of discretion afforded officers in allowing entry to the scheme which has attracted criticism in the past.  It is to be hoped that, with the standardisation of the criteria for admission in section 23 and the fact that such decisions now fall within the exclusive remit of the Director, this will not be a feature of the new Garda Diversion Programme.  
The converse of this scenario is that the young person themselves demonstrates a reluctance to participate in the scheme, perhaps in the hope that they will be acquitted when the case comes to court.  The Trust feels that there is a need within the scheme for a built-in advocacy system for young people in this situation which would allow them to get specialist advice as to the best course of action.  Finally, we note the amendment proposed to the Act in the new Criminal Justice bill which will require Gardai to give details of the child’s involvement in the scheme to the court.  The IPRT considers that this amendment could potentially undermine a scheme which has proved extremely effective in diverting young people from crime for over forty years and therefore strongly opposes such a change.  

Part 5:

Criminal Responsibility

The most important provisions contained within Part 5 of the Act are to be found in s.52 which raises the age of criminal responsibility in Ireland from 7 to 14.  Part 5 is not yet in force.  It is to be emphasised that Ireland has therefore currently the lowest age of criminal responsibility in Europe.  As noted by McDermott and Robinson,
 it is certainly possible, in light of the decision in T & V v. United Kingdom
, that Irish law would be held to be in breach of Article 3 of the ECHR, which prohibits torture, inhuman and degrading treatment. The law as it stands may also offend Article 4 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules) which provide that the age of criminal responsibility “shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental and intellectual maturity”.  The IPRT therefore calls for the immediate implementation of Part 5 of the Act.

One further point of note should be made about this Part of the Act.  Section 52 provides that the presumption of doli incapax, which previously applied to children between the ages of 7 and 14, now applies to a residual category of children aged between 12 and 14.  This amounts to a very strong presumption of innocence in favour of such children which can only be rebutted by evidence that the child knew what he or she was doing was “wrong”.  It is a matter of some concern that the wording chosen by the Oireachtas in s.52 appears to dilute somewhat the protection afforded children in this category.  The Irish case law had previously approved the principle established in the English case of R v Gorrie
 that the presumption could only be rebutted by evidence that the child knew what he or she did was “gravely wrong, seriously wrong”.
  The IPRT submits that the test in s.52 should be interpreted in the light of this case law in order to afford children the maximum level of protection possible.
Part 6:

Child Suspects in Garda Stations

Part 6 of the Act reenacts, with additions and modifications, the provisions of the Criminal Justice Act 1984 (Treatment of Persons in Custody in Garda Stations) Regulations 1987
 as they relate to children. Further, it is a source of particular concern to the IPRT that s.56 of the Act provides that the member in charge of a Garda station shall ensure in so far as is practicable that children detained in the station shall not associate with adult detainees and shall not be kept in a cell unless there is no other secure accommodation available.  It is submitted that the qualifying words contained within this section detract much force from its provisions in that there remains the possibility that children may be held in cells with adults. 

Section 58 provides that, if a child’s parents cannot attend the Garda station, he or she is entitled to “have an adult relative or other adult reasonably named by him or her …requested to attend at the station without delay.”  In the absence of further elaboration as to the meaning of “reasonably named” the IPRT is of the view that this affords too much discretion to the member in charge in deciding whether to accede to a child’s request.  Section 59(1) imposes an obligation on the member in charge to notify the local health board when he considers that a child is in need of care or protection.  This important provision is not yet in force and the IPRT calls for its immediate implementation.

As a general rule, child suspects may not be interviewed in the absence of their parent or guardian.  However, this only applies to children who are being detained in Garda stations.  McDermott and Robinson warn that this “leaves open the possibility of the whole purpose of the section being defeated by a statement made in a Garda car on the way to the station…. The courts will have to be vigilant to ensure that the important right granted by s.61 is not easily set at nought.”
  These concerns are echoed by the IPRT.  A further issue which arises in relation to the interviewing of children is the power of the member in charge to exclude an adult from an interview should the member form the opinion that he or she would “obstruct the course of justice”.
  The IPRT calls for clarification of this provision so that parents who merely advise their children of their right to silence or other rights will not to be excluded on this basis. 

Section 70(1)(c) of the Act allows regulations to be made “for the purpose of enabling this Part to have full effect and for its due administration”.  The IPRT therefore calls for the aforementioned issues of concern to be addressed in regulations made under this section.
More generally, the IPRT is concerned that there is no provision in Part 6 for the training of members in charge dealing with child suspects under the 2001 Act nor for those members of the Garda Siochana who engage in questioning child suspects.  It is notable that recent research by the Northern Ireland Office revealed that many children do not understand the caution, not the question put to them in interview.
  The Trust considers that  there is a need for similar research here that would look at the custody files of young people arrested, questioned and held in police stations.  This research should involve interviews with police, parents, solicitors, appropriate adults and young people themselves to ensure that Part 6 of the Act is being applied. 
Part 7:

Children’s Court

This Part of the Act establishes the Children’s Court as the court with responsibility for the trial of children and makes provision for the Court to be located separately and sit at different times to other courts.  The IPRT expresses disappointment, however, at the fact that a special post of Children Court judge, with training in the area of juvenile justice, was not created and calls for such an arrangement to be put in place, at least on a de facto basis.
  In the alternative, the IPRT calls for specialised multi-disciplinary training to be provided to every judge likely to sit in the children court, including detailed training about how to implement the duty in s 96 to listen to children in court.  Current research indicates that there is a serious problem with consistency at all levels and that perception of young people’s understanding and participation in the proceedings is very low.
  Consideration should also be given by the Council to the closure of Court 55 based in Smithfield and to the children’s courts being held on a decentralised basis.  This would prevent young people to travel in to Smithfield, from areas outside the city such as Swords, Lucan, etc and would also reduce the possibility of negative associations being formed with peers. 

Part 8:

Proceedings in Court

This section of the Act is a welcome development in the law in that judges are given the power to adjourn a case and refer it to the health board where it appears the child is in need of special care and protection.  The IPRT is of the view that this forms a useful link between the child care system and the justice system and reflects the sad reality that a significant number of children who have experienced health board involvement in their home life find themselves before the Children’s Court on criminal charges.  The IPRT also welcomes the diversionary concept of the family conference, which allows a Judge to dismiss a charge brought against a child upon satisfactory completion of an action plan.  This is an important option where the Gardai feel they have no choice but to prosecute.  

Section 88(5) of the Act regulates the remanding of children in custody.  It is with considerable regret that the IPRT notes that the subsection appears to anticipate the mixing of remand prisoners with those in detention.  The subsection states that “the Minister may…designate as a junior remand centre any place, including part of any children detention school, which in his opinion is suitable for the custody of children who are remanded in custody… .”  It is unacceptable, given that adult remand prisoners are now detained separately from adult convicted prisoners,
 that a lower standard should be applied to children in this regard.  The IPRT recalls that the segregation of remand and convicted prisoners is a principle embodied in Article 10(2)(a) of the International Covenant on Civil and Political Rights 1966
 and in the European Prison Rules 1987.  The Trust therefore calls for an undertaking from the Government to the effect that children on remand will not be detained in children detention schools.

Part 9:

Powers of the Courts in Relation to Child Offenders

The principle expressed in s.96(2) that detention is to be regarded as a disposition of last resort finds expression in the measures contained in Part 9 of the Act which sets out a range of community based sanctions available to the court.  The IPRT urges the immediate commencement of Part 9 of the Act given that the lack of options available to sentencing judges represents one of the most serious problems in the juvenile justice system at the moment.  Further, in the light of the Probation Service’s increased service obligations under the Children Act 2001, in relation to the co-ordination of the community penalties, the Trust also calls for more personnel and resources to allow them to provide a meaningful service to the courts and to young people.


There is, however, an important issue of concern in this Part of the Act in that it also grants the court powers to sanction the parents of children before the court.  Sections 111-114 gives the court the power to impose a parental supervision order; to order parents to pay compensation instead of their child; and to order parents to enter into a recognisance to exercise proper control over the child.  The IPRT agrees with the view expressed by Shannon
 that “the use of parental control mechanisms in the Children Act 2001 demonstrate a reluctance to acknowledge the social context that contributes to a child’s delinquent behaviour, such as poverty, drug addiction or disadvantage.”  It seems strange that such retributive concepts are juxtaposed with the progressive concepts contained elsewhere in the Act.  The IPRT adds its voice to those commentators who have seriously questioned the wisdom of these provisions and would ask that this facet of the Act be given serious consideration by the NCC. 
Part 10:
Children Detention Schools

Section 161 of the 2001 Act grants the Minister for Education and Science discretion to designate places for the detention of children found guilty of offences that are separate and distinct from children detention schools and centres.  Subsection 161(5) further states that “any such place need not cater exclusively for children found guilty of offences”.  This provision would therefore seem to leave open the possibility that children being held under a care order could be integrated with children who have committed criminal offences.  This clearly poses a risk that children in need of special care and protection may become criminalised.  The provision is in breach of international standards which stipulate that these two groups of children should be segregated.  

The IPRT highlights this issue as a matter of grave concern.  The Children Act is largely silent as to the effective running and management of detention centres and schools.  Accordingly, the Trust submits  that there is a pressing need to carry out research into the operation of the schools and centres under the Act to bring the law and practice into line with international standards in this area.  A recent investigation into the rights of children in juvenile justice centres carried out on behalf of the Human Rights Commission in Northern Ireland
 made 170 recommendations in relation to the management of such centres in line with international standards which could provide a useful guide.  
Conclusions

While the broad aims of the Act, with its child-centred approach and the principle of detention as an option of last resort, are laudable, much remains to be done.  It is a matter of much regret that over three years since the adoption of the Children Act many of its main provisions are not yet in force.  While Parts 2, 3, and 8 are expected to come into force before the end of 2004  no date has been set for the commencement of Parts 5 and 9, which contain some of the most important provisions in the Act.  Given this delay, there is a not inconsiderable danger that much of the original momentum driving the Act may be lost.  It is axiomatic that the Act will only succeed if there is the political will to implement it and the resources to ensure it reaches its full potential.  There is little point in making provision for community sanctions, for example, if limited funding of the Probation Services impedes the availability of reports and supervision.

The IPRT, having entered the important caveats above, therefore calls above all for the expeditious commencement of the Act in its entirety and full resourcing of all its provisions.  The Trust also urges the Council to consider the establishment of a co-ordinating body – like a juvenile justice agency – that will oversee the entire system including the implementation of the Act.  Research shows that poor co-ordination is the single biggest problem with the system. 

Part 4
Initiatives aimed at assisting “at risk” young persons

It is well to discuss this issue in Ireland, where detention rates for juveniles have the dubious honour of being the highest of those states within the Council of Europe, after England and Wales.  However, recent years have witnessed an increased willingness to discuss the working of the juvenile justice system, including preventive practice, perhaps arising out of a recognition of the inadequacy of existing measures.  It is important first of all to identify the various risk factors which increase the likelihood of a young person offending.  Research highlights the following factors:

· Family members or peers who offend

· Poor parental supervision/discipline

· Truancy/exclusion from school

· Drug/alcohol use

· Gender-boys are more likely to offend than girls

· Growing up in a disadvantaged community.

Obviously, when a number of factors converge, the level of risk increases.  The variety of factors outlined above makes a clear case for an inter-agency approach when dealing with young people at risk.  While there is no easy solution to the problem, the Trust would place particular emphasis on the following initiatives:

A
Early Intervention

The IPRT views early family-based intervention in the homes of those children at risk as crucial in reducing one of the important risk factors going to offending.  As noted by Father McVerry at the recent IPRT conference on juvenile justice in Ireland “Our society and the drafters of the Children Act 2001 see the parents of these children as the problem.  My philosophy is that we should see the parents as the solution.”

It is important that support is provided to parents and children prior to crisis point being reached within the family.  One of the difficulties with the Children Act is while it enables the health board to apply for a special care order for those children who appear in need for special care or protection, it makes no provision for a proactive, interagency response at an early stage.  A useful intervention model is provided by the Springboard Pilot Projects, launched by the government in 1998, which seek to provide supports and services for children aged 7-13, with a particular focus on the improving the family’s ability to cope.  There are 15 such projects in all nationally based mainly in disadvantaged communities. The significant aspects of such projects are their focus on the family and their genuine commitment to an inter-agency approach involving community workers, members of the Gardai, representatives from the health board and other officials.  

B
Cognitive-Behavioural Training

Research has shown that improving the ability of young people to stop and think before acting, to consider alternative methods of solving problems and to reflect on the impact of their behaviour has proved very effective in reducing recidivism.
  A logical reasoning programme carried out by Ross et al
 in Canada achieved a 74% reduction in offending in only nine months.  The improvement of the cognitive skills of young people at risk provides the main focus for the Copping On programme, which works with a wide range of organisations such as probation and welfare, prisons, schools and drug programmes, to challenge participants’ views on crime.  The IPRT believes that such initiatives are to be encouraged and would call for further research into the area. 

C
Youth Offender Teams

Youth Offender Teams (“YOTs”) have been introduced in England and Wales under the Crime and Disorder Act 1998.  Under this Act each local authority is obliged to establish a YOT in their area and this has been achieved gradually with national roll-out not occurring until 2001.  Their aim is to reduce offending by children and young people by providing a local focus for tackling crime.  They represent a particularly significant development as they bring together key local agencies with an interest in youth welfare, namely, social workers, probation officers, policemen, education and health staff as well as representatives from voluntary organisations.  Teams will deal with referrals either post conviction (all first time offenders who plead guilty must receive a referral) or following a police reprimand.  They make an assessment of the young person’s individual risk factors and needs and formulate a plan to prevent further offending.  While duplication of the conferencing work of the JLOs and Probation and Welfare Services under the Children Act is obviously undesirable, the IPRT is of the view that the Council should give consideration to the YOT model, with its holistic, multi-agency approach.

Conclusion

The IPRT adds its voice to those calling for increased resourcing and the adoption of a multi-agency approach in this area.  On significant obstacle to the development of inter-agency co-operation is the over-reliance on pilot or short-term projects.  As noted by Quinn, the scarcity of resources and the absence of long-term commitment from the Government “creates an insecure, sometimes defensive attitude among service providers”.
  The IPRT calls for a long-term strategy to tackle those at risk of offending, with programmes such as the Springboard project being placed on a more permanent footing.  
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