Irish Youth Justice Alliance

c/o Children’s Rights Alliance

13 Harcourt Street

Dublin 2

Youth Justice Submissions

Department of Justice, Equality and Law Reform

2nd Floor 7 – 11 Montague Court

Montague Street

Dublin 2

November 26th 2004
Re: Submission to the Department of Justice, Equality and Law Reform Project Team on the Irish Youth Justice System

Dear Ms. Langford,

We the undersigned have come together to form the Irish Youth Justice Alliance (IYJA) with the following objectives:

To work towards reforming the Irish youth justice system by promoting practices that are in line with international human rights standards;

To advocate for the full and immediate implementation and adequate resourcing of the Children Act 2001, and 

To facilitate networking, research and information-sharing between organisations and individuals throughout the Island of Ireland on issues related to youth justice.

The Irish Youth Justice Alliance welcomes the establishment of a Project Team by the Department of Justice, Equality and Law Reform to “examine the scope for rationalising the delivery of services in accordance with the Children Act 2001 which provides a modern statutory framework for a Youth Justice System” and its call for submissions on the youth justice system.  Accordingly, what follows is not a comprehensive or detailed analysis of the problems in the Irish youth justice system, but a summary of the current concerns of the Alliance membership grouped according to the issues the Project Team has been asked to address.
A.
Carry out an analytical review of the delivery of services in the context of the Children Act 2001, focusing specifically on the institutional framework involved

Implementation of the Children Act 2001

The Irish Youth Justice Alliance calls for the full and immediate implementation of the Children Act 2001 and submits that a detailed plan and deadline to guide this process be published without delay. 

While the passing of the Children Act 2001 was widely welcomed, it is clear that significant parts of the Act remain unimplemented.  The concerns of the IYJA in this regard as follows:

While Parts 2 and 3 of the Act concerning special care orders and health board-directed family welfare conferencing were commenced in September 2004, the key provision (s 77) which allows the Children Court to divert a young person charged with an offence to the attention of the health board on the basis of need has not been commenced.  In this regard, there is also a need to fully resource the health boards to undertake their role under the Child Care Act 1991 to identify children at risk and take adequate steps to secure their care and protection.  It is clear that the slow rate of investment in prevention, early intervention and diversion services contrasts with an increase in the provision of detention places over the past five years.  In particular, the lack of secure Health Board accommodation has led to non-offending children being routinely detained under court orders in Children Detention Schools, police stations, hotels, adult prisons and adult psychiatric hospitals.  It is imperative that the Government correct the practice of inappropriately placing children who require drug and alcohol treatment or who have mental health difficulties within the youth justice system.  It brings to the attention of the project team the National Children’s Strategy statement that: Children with behavioural problems coming before the courts or in trouble with the law will be supported in the least restrictive environment while having their needs addressed.

Part 5 of the Act raising the age of criminal responsibility to 12 years has not been commenced meaning that children as young as 7 years may be prosecuted.

Part 8 of the Act providing for a wide range of community sanctions has not been commenced meaning that the principle of imposing detention as a measure of last resort, purported to be a cornerstone of the Act, remains unfulfilled due to the current lack of alternatives to custody. 

Parts 9 and 10 of the Act have not been commenced with the result that the rights of children and young people in detention in both Children Detention Schools (currently Oberstown and Trinity House) and Children Detention Centres (currently only St Patrick’s Institution) is largely unregulated by the statute.

Overall, while significant portions of the Act were commenced in 2003 and 2004 – and this is very much welcomed by the Alliance - commencement is piecemeal and does not appear to follow any published timescale or plan.  Moreover, while the individual agency involved may receive training in advance of the commencement of the particular section, no advance notice, information or training is provided to other professionals in the system, in particular the judiciary and the legal profession.  Without their knowledge of the relevant sections, the commencement of particular sections is likely to have little immediate impact.

The Alliance also questions whether the resources necessary to make implementation fully effective have been made available.  For example, Part 7 of the Act was commenced in 2004 allowing the Court to divert young people charged with an offence to the attention of the Probation and Welfare Service for a family conference and enabling the drawing up an action plan to prevent the child from reoffending.  However, while there has been a marginal increase in the staffing of the Probation Service and training has taken place to prepare the Service to run family conferencing, no additional resources appear to have been made available to facilitate the full implementation of action plans. For example, if the conference identifies the need for the young person to receive treatment for alcohol or substance abuse, or to undertake a vocational training course, it is not clear what will happen when such a placement is not available due to a lack of resources. In this regard, only the provision of long-term funding for community groups as well as statutory agencies will allow Part 7 of the Act to be effectively implemented.

In this regard the Alliance recommends that the Government:

publish a detailed plan and deadline for the completion of full implementation of the Children Act 2001;

invest resources in community and statutory services to adequately support the effective implementation of the relevant parts of the Act already commenced;

put in place appropriate and comprehensive support services and fully resource the Health Boards to fulfill their child protection functions in order to prevent children becoming involved in conflict with the law; 

allocate substantial resources to provide rehabilitative and support services for children and young people with drug or alcohol problems and services for children and young people with mental health difficulties.

Gaps in the Current Protection of Children’s Rights in the Youth Justice System

Lack of Advocacy and age appropriate complaints mechanisms

The Alliance is concerned about the lack of advocacy for young people in the criminal justice system insofar as there is no support for young people through the court process or while in custody.  The lack of age-appropriate information for children and young people with regard to their rights on arrest and on caution is a serious concern, Similarly, the lack of age appropriate complaints mechanisms and effective mechanisms to address the concerns and complaints of children and young people in the criminal justice system is contrary to international standards.  The Alliance highlights the following concerns in this area:

While Part 10 of the Children Act, 2001 makes provision for an Inspectorate of the Children Detention Schools, this has not yet been put in place.

The establishment of the Office of Ombudsman for Children in 2004 has been universally welcomed.  However, the Ombudsman for Children Act, 2002 contains an exclusion in relation to the Ombudsman’s authority to hear complaints in cases where:  

the action is one taken in the administration of the prisons or other places for the custody or detention of children committed to custody or detention by the Courts other than reformatory schools, or industrial schools, certified under Part IV of the Children Act, 1908. (Section 11.1 (e)(iii))

The exclusion of children in detention is unjustified insofar as it excludes a particularly vulnerable category of children from the Ombudsman’s remit. It is also worrying in light of the lack of clear legislative guidelines on what may or may not constitute a place of detention and on the type of regime that should operate in a place of detention.  Accordingly, the Alliance recommends that the Ombudsman for Children Act be amended to allow children in detention to avail of the services of the Ombudsman and to adequately resource the office to enable it to take on this further role.

In relation to complaints in cases involving members of An Garda Síochána, the Alliance recognizes that the proposed Garda Ombudsman Inspectorate would have jurisdiction to hear complaints from juveniles. While the Alliance welcomes these proposals, it would emphasize that measures must be taken to ensure that children and young people enjoy full access to this body, which must have age appropriate procedures in place to deal appropriately with complaints from those under age 18 years.  Currently the Garda Síochána Bill 2004 does not make such provision.

Training on Children’s Rights, Youth Justice and the Children Act 2001

There is a need to provide training on children’s rights, youth justice and the Children Act 2001 for all those involved in the youth justice system.  While s 72 of the Children Act provides for training of judges, this has never taken place.  Measures must be adopted to ensure that everyone working with and for children in the youth justice system, including Gardai, judges, probation officers, solicitors, social workers and all staff working in the court and custodial systems, receive appropriate training. 
B.
Consult with the relevant Government Departments/agencies and non-governmental experts active in the area of youth justice

While the Alliance members welcomes the Project Team’s remit to consult with the relevant government agencies and NGO experts in the area of youth justice, as advocates for the rights of children in the justice system it must stress the importance of undertaking consultation with those most directly affected by the youth justice system, ie children and young people.  Apart from the relevance and value of listening to children’s experiences of the criminal justice system, children and young people also have a right to have their voices heard in all matters that concern them. This right is protected by Article 12 of the Convention on the Rights of the Child, the most widely ratified instrument in international law, which was ratified by Ireland in 1992.  This duty to listen to children is also reflected in the National Children’s Strategy (2000) which makes a commitment that ‘children will have a voice in matters that affect their lives and due regard will be given to their views, in accordance with their age and maturity’. 

C.
Evaluate international developments in this area

Age of Criminal Responsibility

Evaluation of international developments in this area is impossible without taking into account the different systems of youth justice which are prevalent throughout Europe and elsewhere.  While the short deadline for submission prevents a more comprehensive survey of international developments, it is important to note here that, when compared with the rest of Europe, Ireland stands out as the state with the lowest age of criminal responsibility (7 years).  Even when Part 5 of the Children Act is commenced, raising the age to 12, this age will still be lower than many European countries who only prosecute children from 16 years upwards.  In that sense at least, Ireland could be described as having a more punitive model of youth justice than most of its European neighbours, differences of the civil legal system notwithstanding.

Anti Social Behaviour Orders: a dangerous, unjustified and retrograde step

International standards, highlighted below, represent consensus at international level on how children and young people in conflict with the law should be treated.  The Children Act 2001 closely follows these principles and the Irish Youth Justice Alliance strongly warns against any roll-back in the commitment to the rights-based framework for youth justice.  In particular, it highlights the worrying move away from these standards in the recent anti-social behaviour legislation adopted in various jurisdictions of the United Kingdom including Northern Ireland, which threatens to undermine the rehabilitative and restorative initiatives on which modern youth justice systems are based.  These measures are based on placing limits on the civil rights and freedoms of young people not convicted of any criminal offence and charging the community and the media with their enforcement.  Breach of an Anti-Social Behaviour Order (ASBO) is a criminal offence for which custody was ordered in 50% of cases in 2002 with the result that their introduction has led to a considerable increase in the numbers of children in custody in the UK, contrary to the principle of detention as a measure of last resort.  Moreover, ASBOs which penalise a child for behaviour that does not cause serious damage to the development of the child or harm to others represents a significant threat to the rights of children and young people in conflict with the law to be treated in an age-appropriate manner, with due regard to the need to prevent them from re-offending and to encourage their constructive participation in society. They infringe their right to have their identity protected (they are based on the principle of naming and shaming) and encourage labeling of young people as deviant and delinquent contrary to international standards.  They appear to be contrary to both principles and provisions in the Convention on the Rights of the Child and other international standards.

International Standards: international consensus around a rights based approach 

The Alliance submits that efforts be made to ensure that the Irish youth justice system continue to be based on the following legal principles to ensure our compliance with international human rights obligations.  The Government must also ensure that the system does not infringe the rights of children and young people and that it operates in line with  best practice as reflected in the following standards: 

The UN Convention on the Rights of the Child, 1989 (CRC) which was ratified by Ireland in 1992 commits Ireland to protect the rights of children and young people in the criminal justice system. Other relevant standards, which provide further detail on the rights to which children in conflict with the law are entitled, and upon which the CRC is based, are:

the United Nations Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing Rules), 

the United Nations Guidelines for the Prevention of Youth Delinquency (The Riyadh Guidelines) and 

the UN Rules for the Protection of Juveniles Deprived of their Liberty.

These can be summarised as follows:

Article 2 CRC guarantees to all children the right to equal enjoyment of all their Convention rights.  Within the youth justice framework, for example, this means that every child has the right to be heard (art 12), has the right to be protected from abuse, neglect and harm (art 19), has the right to an adequate standard of living (art 27) the right to health care (art 24) and education (arts 28 and 29) and the right to direct and frequent contact with their parents and family (art 9). Further detail regarding the rights of children in custody is set out in the UN Rules on the Protection of Juveniles deprived of their Liberty;

Article 3 CRC requires that the best interests of the child be a primary consideration in all decisions taken concerning the child.  According to the Committee on the Rights of the Child, this principle applies to the treatment of children accused of or convicted of infringing the criminal law.  This principle must thus guide all decisions taken regarding children and young people at all stages throughout the criminal process.

Article 37 CRC provides that the arrest, detention or imprisonment of a child shall be used only as a measure of last resort and for the shortest appropriate period of time. 
Article 37 CRC requires that every child deprived of liberty shall be treated with humanity and respect and in a manner which takes into account the needs of persons of his or her age.  In particular, he/she shall be separated from adults unless it is considered in the child’s best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances. 
Under Article 40 States recognize the right of every child alleged as, accused of, or recognised as having infringed the penal law to be treated in a manner consistent with the promotion of the child’s sense of dignity and worth and which takes into account the child’s age and the desirability of promoting the child’s reintegration and the child’s assuming a constructive role in society. Article 40 also underlines the child’s right to due process, including the right to have a criminal charge determined without delay by a competent, independent and impartial tribunal.  In addition, Article 40(2)(b) recognises that children are entitled to special protection in the criminal justice system including the right to be informed promptly and directly of the charges against him/her, if appropriate through his/her parents (ii); the right to a fair trial in the presence of his/her parents unless it is not in the child’s best interests taking into account his/her age or situation (iii), and the right to have his/her privacy fully respected at all stages of proceedings (vii).  The right of children to be protected from the harm caused by undue publicity and the damage caused by labelling is also recognised. 

Article 40(3) CRC requires that, whenever appropriate and desirable, states develop measures for dealing with children without resorting to judicial proceedings provided that human rights and legal safeguards are fully respected (b).  Clearly, the diversion of children from the formal justice system is envisaged and recommended here.  Moreover, Article 40(4) requires the development of a variety of dispositions such as care, guidance and supervision orders, counselling, probation, foster care, education and vocational training programmes and other alternatives to institutional care to ensure that children are dealt with in a manner appropriate to their well-being and proportionate to their circumstances and the offence.  This requirement that the youth justice system offers a range of ways of dealing with young offenders is consistent with the flexibility in approach that the Beijing Rules advocates.  Thus, Rules 6.1 provides that in view of the varying special needs of juveniles as well as the variety of measures available, appropriate scope for discretion shall be allowed at all stages of proceedings and at different levels of investigation, prosecution, adjudication and follow-up.  Importantly, however, Rule 6.2 stresses the need for accountability in the exercise of this discretion and requires that those who exercise it be specially qualified or trained to exercise it judiciously and in accordance with their functions and mandates (Rule 6.3) Clearly, those exercising discretion or power at any stage in the criminal process must have the necessary professional qualifications and expert training to do so.  According to the Commentary attached to the Rules, this should be accompanied by the formulation of specific guidelines on the exercise of discretion and the establishment of appropriate systems of review and appeal

In summary, these standards, which represent international consensus and best practice on youth justice, require age-appropriate treatment, diversion from the criminal justice system where appropriate, that the youth justice system serve to protect the child’s best interests and rights, and that children and young people enjoy both due process rights enjoyed by adults, and the entitlement to special protection from the harmful and long-lasting effects which involvement in the criminal justice system may cause.  Further protection of both procedural and substantive rights is guaranteed by the European Convention on Human Rights which was given further effect in Irish law under the ECHR Act 2003.

D.
Report to the Minister with recommendations for reform of institutional structures, where necessary, with the aim of improving outcomes in the youth justice area

Concern about ‘improving outcomes’

While the Irish Youth Justice Alliance welcomes the focus on the reform of institutional structures within the youth justice system, it is uncertain what is intended by the emphasis on ‘improving outcomes’.  In particular, it is concerned that such reform will seek to pursue the unattainable goal of economic efficiency in a system that is resource-intensive in so far as it attempts to invest in the welfare of children and young people with a view to fulfilling their needs, addressing their problems (and those of their families) and helping them to fulfil their potential.  Accordingly, the Alliance strongly argues that any attempt to ‘improve outcomes’ must focus on ensuring greater standards of treatment for children and young people, and higher standards of protection and promotion of their rights.  While attempts to reduce re-offending are welcome, therefore, and falling recividism rates are a legitimate objective in this context, it is vital that reforms focus not on efficiency or meeting targets but on producing a more just, humane and rights-based youth justice system which works both for youth offenders, their families and their communities in line with best practice and international standards.

Current Lack of Co-ordination 

Currently, responsibility for youth justice is shared by the Department of Justice, Equality and Law Reform, the Department of Education and Science, and the Department of Health and Children.  In addition, the Garda Síochána, the Probation and Welfare Service, the Courts Service, the Prison Service, the Health Boards and the newly created Special Residential Services Board all have statutory duties in this area.  While the National Children’s Office currently has responsibility for co-ordinating implementation of the Act, it has no statutory mandate to co-ordinate service provision or to ensure that high standards of rights protection are maintained.  

Lack of accountability, and poor co-ordination and communication between these agencies is a source of major delays and problems in the system.  Combined with the under-resourcing of certain bodies, such as the Probation and Welfare Service, these problems are currently responsible for the state’s failure to take a timely, coherent and individualised response to youth offending and the needs and rights of children and young people in this area.  

Statutory, cross-departmental agency required

Consideration should be given to establishing a single, statutory and cross-departmental agency to coordinate the work of all the statutory bodies, and the community bodies which work with them and on their behalf.  This body must have the resources to operate as a central, but integrated agency with a statutory mandate to implement a cohesive and rights-based youth justice policy at national level.  While having the duty and function to co-ordinate all the relevant state agencies, the Agency must also act as a rights-based, standard-setting body with a duty to develop models of best practice, and ensure, through regular and effective monitoring, that these standards are implemented throughout the youth justice system.  While the Alliance is aware that the Youth Justice Board of England and Wales provides one such model, the Project Team is encouraged to research other models particularly those with an operational as well as a policy remit.  Moreover, attention should also be given to co-operative models which operate on the basis of memoranda of understanding and joint operational protocols which are based on shared information and understanding and encouraged rather than forced co-operation.

The Alliance submits that the membership of any statutory youth justice agency is crucial as is its manner of appointment, which must be transparent.  Membership of the agency must not be limited to senior operational and policy officials in the relevant departments and agencies, but must also include the stakeholders in the youth justice system, particularly the communities in which these young people live.  Moreover, members should also include academics with experience of children’s rights and youth justice in other jurisdictions and in international law, those who represent and advocate on behalf of children, and those with direct experience of working with marginalised young people in their communities.  It should also include, directly or indirectly, young people with experience of the criminal justice system.  

In addition to its co-ordinating and standard-setting functions, it is imperative that the agency have a significant mandate for collecting and collating detailed, up-to-date statistics on the operation of the system as well as young offenders and youth crime generally.  There are significant gaps in the data currently available on the youth justice system which seriously impede accurate and comprehensive planning and policy development.  As a matter of priority, the Alliance recommends that the Government should establish a modern, comprehensive system for the collection and publication of detailed, disaggregated data on the youth justice system.  

The agency should also have a mandate to carry out and/or support research into every area of the youth justice system in line with s 264 of the Children Act 2001. 

In conclusion, these concerns and recommendations notwithstanding, the Alliance is of the view that a comprehensive and detailed analysis of the current state of the Irish youth justice system must be carried out as a matter of urgency.  

The Alliance welcomes the Project Team’s invitation to give written submissions at the start of the consultation process and would be grateful for the opportunity to meet with the Project Team in due course to elaborate on the concerns and recommendations expressed above.

Thank you for your attention to this matter.

Yours sincerely,

Maria Corbett, Acting Chief Executive, Children’s Rights Alliance

Dr. Ursula Kilkelly, Faculty of Law, University College Cork 

Aisling Reidy, Director, Irish Council for Civil Liberties

Rick Lines, Director, Irish Penal Reform Trust

Eugene Quinn, Director, Jesuit Centre for Faith and Justice,

Peter McVerry sj, Director, Arrupe Society

Liam O'Dwyer, Executive Director, Irish Youth Foundation

Sean Love, Executive Director, Amnesty International (Irish Section)
Donall Geoghegan, National Youth Council of Ireland

Catherine Maunsell, Education Dept., St. Patrick’s College, Drumcondra

Paul O’Mahony, Psychologist and Criminologist, Trinity College Dublin

Michael Durack SC

Mary Ellen Ring, SC

Teresa Blake, Barrister

Geoffrey Shannon, Solicitor

Pol O’Murchu, Solicitor

Sarah Molloy, Solicitor

Catherine Ghent, Solicitor

John Quinn, Solicitor

Seamus Kinlen, Prison Officer
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