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INTRODUCTION 
 
1. The Irish Penal Reform Trust (“IPRT”) is Ireland's leading non-governmental organization 

campaigning for the rights of people in prison and the progressive reform of Irish penal policy.  
The Canadian HIV/AIDS Legal Network (“Legal Network”) is one of the world’s leading 
advocacy and policy organizations working on the legal and human rights issues raised by 
HIV/AIDS.  Each organization has a long history of legal and policy research and analysis, both in 
our respective countries and internationally, and has particular expertise on legal and human rights 
issues related to HIV/AIDS in prisons.  Both are NGOs in Special Consultative Status with the 
Economic and Social Council of the United Nations. 

 
2. We respectfully submit that prison needle exchange programmes (“PNEPs”)1 protect and promote 

public health and are necessary to respect, protect and fulfill the human rights of prisoners as 
established under international law, including the Convention for the Protection of Human Rights 
and Fundamental Freedoms (“European Convention on Human Rights”).  The health of prisoners 
is an issue of broad public health concern, as prisoners come from and return to communities.  
There is significant evidence that PNEPs reduce risk behaviours associated with HIV and hepatitis 
C (“HCV”) transmission, result in other health benefits for prisoners, do not pose health and safety 
risks to prisoners or prison staff, and do not increase drug use or injecting.  Enhancing community 
safety is a central responsibility of prison systems.  States themselves have declared that protecting 
and promoting the human rights of all persons is “the first responsibility of Governments.”2  
Moreover, states have a heightened obligation to protect the health of prisoners given that, as a 
result of incarceration, their integrity and well-being is dependent upon the actions of prison 
authorities.  

 
3. These submissions are divided into two parts.  Part I sets out factual information, statistics and 

research data concerning PNEPs and the role of such programmes in protecting the health of 
prisoners, including preventing HIV and HCV infection in prison.  In light of this evidence, Part II 
reviews international health law and human rights standards (including the European Convention 
on Human Rights) relevant to the question of implementing PNEPs.  We have included in the Book 
of Authorities that accompanies these submissions certain of the sources cited herein, such as 
various articles, reports or policy documents that may be of particular interest to the Court and/or 
may not otherwise be readily available.  We have not included all the scientific studies cited herein, 
but only a few items that summarize the available evidence from those studies.  We would be 
pleased to provide copies of any document cited should it please the Court. 



 

 
PART I:   The Need for and Experience with Prison Needle Exchange Programmes: 

An Overview of the Evidence 
 
4. The Legal Network published in 2004, and updated in 2006, Prison Needle Exchange: Lessons 

from a Comprehensive Review of International Evidence and Experience [Book of Authorities, Tab 
1].3 This report represents the most comprehensive global review of needle exchange programmes 
in prisons available.  Jurisdictions studied in the report include several member states of the 
Council of Europe, such as Switzerland, Germany, Spain, Moldova, Armenia and Ukraine.  The 
reports’ authors conducted extensive documentary research and site visits, and corresponded with 
prison authorities and non-governmental organisations involved in the development, 
implementation, operation, and evaluation of PNEPs.  The Legal Network continues to monitor 
international developments regarding PNEPs.  Unless otherwise indicated, the information in Part I 
of these Submissions is drawn from the Legal Network report and subsequent research. 

 
5. As of 1 January 2007, PNEPs were operating in at least one prison in nine jurisdictions: Armenia, 

Belarus, Germany, Kyrgyzstan, Luxembourg, Moldova, the United Kingdom (Scotland only), 
Spain and Switzerland.  All but two of these states are members of the Council of Europe.  In 
addition, PNEPs are in development in five countries, three of which are members of the Council 
of Europe: Belgium, Iran, Portugal, Tajikistan, and Ukraine.  In every case, PNEPs have been a 
response to evidence of the risk of HIV and HCV transmission within prisons through the sharing 
of syringes to inject illicit drugs. 

 
Risks associated with syringe-sharing in prison  
 
6. Drug use is common in prison.  A 2002 report of the European Union, for example, showed that the 

number of prisoners who report ever having used illegal drugs is between 29% and 86%, with most 
studies reporting figures of 50% or greater.4  The number of prisoners actively using drugs during 
incarceration ranges between 16% and 54% in various studies.5  EU studies indicate that figures for 
drug use are higher among incarcerated women than men.6 

 
7. Sharing needles among injecting drug users (“IDUs”) is a high-risk activity for the transmission of 

HIV and HCV, because of the presence of blood in needles after injection.7  While it is true that 
some people stop injecting drugs once imprisoned, some people continue to do so.  A 2002 report 
prepared for the European Union showed that 0.3% to 34% of the prison population in the 
European Union and Norway injected while incarcerated.  The report also found that 0.4% to 21% 
of people who inject drugs started injecting in prison, and that a high proportion of people who 
inject drugs in prison share injection equipment.  For those people who continue to inject drugs, or 
people who inject drugs for the first time, in prison, imprisonment increases the risk of contracting 
HIV and HCV because of the prevalence of needle-sharing among large groups of prisoners, a 
disproportiate number of whom are infected with HIV and/or HCV.8  Typically, needles are scarce.  
As a result, prisoners who inject drugs share and reuse syringes out of necessity.  A needle may 
circulate among large numbers of prisoners who inject drugs, thus increasing the likelihood of 
disease transmission.  HIV and HCV outbreaks among prisoners have been documented in a 
number of prisons in a number of countries,9 and other studies have concluded that a significant 
percentage of cases of HIV infection among injecting drug users were acquired in prison (e.g., 
approximately 20% in studies in both Ireland and Canada).10  Sometimes the equipment used to 
inject drugs is homemade, with needle substitutes fashioned out of available everyday materials, 
often resulting in vein damage, scarring, and injection-site and other infections.11  The elevated 
risks of HIV and HCV infection because of sharing injecting equipment within prisons has led the 
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World Health Organization’s Regional Office for Europe (“WHO Europe”) to recommend PNEPs 
as part of minimum standards in responding to HIV in prisons [Book of Authorities, Tab 2].12 

  
8. HIV prevalence in prisons in Council of Europe member states is closely related to two factors: (1) 

the proportion of prisoners who injected drugs prior to their incarceration, and (2) the prevalence of 
HIV infection among people who inject drugs in the wider community.  Aside from countries in 
which a significant proportion of cases of HIV infection are attributed to heterosexual sexual 
transmission, the jurisdictions with the highest prevalence of HIV infection among prisoners are 
those where, outside prison, HIV infection  is “pervasive among IV drug users, who are 
dramatically over-represented in correctional institutions”.13  For example, in Spain, it is estimated 
that the overall prevalence of HIV infection among prisoners is 16.6%, with a figure as high as 
38% among some prison populations.14  In Italy, a prevalence of 17% has been reported.15  High 
HIV prevalence among prisoners has also been reported in France (13%; testing of 500 consecutive 
entries), Switzerland (11%; cross-sectional study in five prisons in the Canton of Berne), and the 
Netherlands (11%; screening of a sample of prisoners in Amsterdam).16 Similarly, high HIV 
prevalence within prisons has been reported from Ukraine (7%), the Russian Federation (4%) and 
Estonia (12%).17  

 
9. In many countries, the high prevalence of HIV infection among the prison population is eclipsed by 

the even higher prevalence of HCV infection, another bloodborne viral infection that can be easily 
transmitted via needle-sharing.  The vast majority of peer-reviewed published studies have found 
that between 20% and 40% of prisoners are living with HCV and, within study samples, HCV 
prevalence among prisoners who inject drugs is routinely two to three times higher than among 
prisoners who have no history of injecting drug use.18 

 
10. The costs of treating chronic infections such as HIV and HCV are significant.  A study published in 

the United Kingdom in 2006 revealed that the cost of simply the antiviral medication used to treat 
hepatitis C (and excluding associated treatment costs) was £7,141, while the total cost of a liver 
transplant necessitated by advanced hepatitis C was £50,313.19  In the United States, a 2004 article 
estimated that the annual medical expenditures, including antiviral therapy, per case of HIV 
infection was approximately US$20,000; a 2006 article estimated the life-time cost of treating a 
single case of HIV infection in the United States to be US$618,900.20 

 
Risks associated with shared injection equipment not eliminated by disinfectant 
 
11. Cleaning syringes with disinfectant such as bleach does not sufficiently reduce the risk of HIV and 

HCV infection among people who share drug injecting equipment.  Bleach is not fully effective in 
reducing HCV transmission,21 a finding recently confirmed by a study examining the incidence of 
HCV among Scottish prisoners (to whom disinfecting tables have been available since 1993).22  In 
addition, while research has demonstrated that thorough, repeated applications of bleach may 
eliminate HIV in syringes,23 field studies also indicate that many injecting drug users have trouble 
following the correct procedure to properly disinfect syringes (of HIV) using bleach and have 
concluded that disinfection with bleach appeared to offer no protection, or at best little protection, 
against HIV infection.24  In numerous studies, half or more of injecting drug users do not know or 
do not practise the proper method of using bleach effectively for disinfecting needles.25 

 
12. Furthermore, evidence from Australia indicates that, for various reasons, a substantial proportion of 

prisoners do not avail themselves of bleach even when it is made available.26  The probability of 
effective decontamination of needles using bleach is further decreased in prison because cleaning is 
a time-consuming procedure; some prisoners are reticent to engage in any activity that increases the 
risk of alerting prison staff to their illicit drug use, given the penal consequences that follow, a 
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point that has been noted by WHO Europe in recommending access to sterile syringes for 
prisoners.27 

 
13. Thus, the available evidence indicates that bleach disinfection of syringes is not a substitute for the 

use of sterile needles.  The UK Department of Health has also stated that cleaning injection 
equipment with disinfectant tablets “has only been shown to reduce the risk of HIV and may offer 
little or no protection against the more enduring and prevalent hepatitis C” and advises that “it is 
best to always use sterile needles and syringes each time”.28  WHO Europe states that disinfection 
is a “second-line strategy” to needle exchange programmes.29  In a comprehensive review of the 
available evidence as of 2004, WHO has also concluded: “Bleach and other forms of disinfection 
are not supported by good evidence of effectiveness for reducing HIV infection.”30 

 
Positive outcomes of prison needle exchange programmes 
 
14. In the community, needle exchange programmes have been studied in great detail for over 20 years.  

In preparing a policy brief on provision of sterile injecting equipment to reduce HIV transmission, 
in 2004 WHO prepared a technical paper with an extensive review of the evidence for the 
effectiveness of sterile needle distribution in reducing HIV/AIDS among IDUs (both of which are 
attached) [Book of Authorities, Tab 3].31 The primary conclusion of this comprehensive, rigorous 
study was that “there is compelling evidence that increasing the availability and utilization of 
sterile injecting equipment by IDUs reduces HIV infection substantially.”32 The study also 
concluded that “there is no convincing evidence of any major, unintended negative consequences” 
from such programmes — specifically, “there is still no persuasive evidence that needle syringe 
programmes increase the initiation, duration or frequency of illicit drug use or drug injecting.”33 

 
15. The first NEP in a prison began operation in 1992 in Oberschöngrün prison for men in the Swiss 

canton of Solothurn.  Since that time PNEPs have been introduced in over 50 prisons in nine 
countries.  The Legal Network report studied extensively PNEPs in Belarus, Germany, Kyrgyzstan, 
Moldova, Spain, and Switzerland.  While these PNEPs have been implemented in diverse 
environments and under differing circumstances, the results of the programmes have been 
remarkably consistent. 

 
16. The evidence and experience from the aforementioned countries demonstrated that PNEPs: (1) 

reduce needle-sharing; (2) reduce drug overdoses; (3) lead to a decrease in abscesses and other 
injection-related infections; (4) facilitate referral of users to drug addiction treatment programmes; 
(5) have been effective in a wide range of institutions — men’s and women’s, of different security 
levels and prisoner populations, open and closed environments, barracks and cells; and (6) have 
effectively employed different methods of needle distribtion — such as hand-to-hand distribution 
by prison health care staff or outside agencies and automatic dispensing machines.34 

 
17. Recently the Public Health Agency of Canada (“PHAC”) prepared for the Correctional Service of 

Canada (CSC), the federal prison system responsible for 52 institutions, an exhaustive report 
entitled Prison needle exchange: Review of the evidence [Book of Authorities, Tab 4].35  Two of 
the objectives of the report were to provide scientific, medical and technical advice on the 
effectiveness, and adverse outcomes if any, of PNEP from a public health perspective, and to 
provide a comprehensive scientific analysis of available published and unpublished information on 
PNEPs.  As part of the research, over 200 documents were reviewed, a team visited PNEPs in 
Germany and Spain, and a two-day expert consultation was convened.  The PHAC report 
concluded that evidence from numerous jurisdictions showed that PNEPs: (1) decreased needle-
sharing practices among prisoners; (2) increased referrals of prisoners to drug addiction treatment 
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programmes; (3) decreased need for healthcare interventions related to injection-site abscesses; and 
(4) decreased the number of overdose-related healthcare interventions and deaths. 

 
Speculative negative consequences of PNEPs have not materialized 
 
18. Prison authorites often oppose needle exchange programmes based on the supposition that such 

progammes would lead to increased drug use by injecting and that needles would be used by 
prisoners as weapons.  Such objections are based solely upon conjecture, and are specifically 
refuted by the operational experience and evaluations of PNEPs over more than a decade.  

 
19. The Legal Network report detailed evidence and experience that in the six countries studied, 

PNEPs did not result in: (1) increased drug consumption among prisoners; (2) an increase in drug 
injection among prisoners; or (3) any instances where a syringe obtained through a prison needle 
exchange program was used as a weapon either against prison personnel or another prisoner.36 

 
20. With respect to institutional security and safety, the PHAC report  similarly concluded that the 

current body of evidence indicates that PNEPs did not result in: (1) PNEP syringes being used as 
weapons; (2) increased institutional violence; (3) any increase in needle-stick injuries; (4) increased 
seizures of illegal drug or drug paraphenalia; (5) increased drug use; or (6) increased initiation by 
prisoners of injecting drug use.  Moreover, the PHAC report concluded that prison staff in 
institutions with PNEPs see such programmes as an important and necessary addition to a range of 
harm reducation services and health and safety interventions. 

 
Legal foundation of Spanish PNEPs 
 
21. Spain has the most thoroughly articulated legal foundation for PNEPs, set out in documents 

described and collected in a joint 2002 publication of the Ministerio Del Interior and Ministerio De 
Sanidad y Consumo, entitled Needle Exchange in Prison: Framework Program (“Framework”) 
[Book of Authorities, Tab 5].37  In 1995, a Basque Parliament Green Paper urged the Basque 
Government to implement a pilot PNEP, which led to the pilot program in 1997.  In 1996, Decision 
247 of the Provincial Court of Navarra ordered the Pamplona prison authorities to establish a PNEP 
based on the duty to protect the life and health of prisoners, including protection from infectious 
diseases, under Spanish law, including the Spanish Constitution.  (A copy of that judgment is found 
in the materials at Tab 5 of the interveners’ Book of Authorities.)  In 1997 the Ombudsman for 
prisons urged the implementation of PNEPs.  Since 1998, the Directorate and Subdirectorate for 
Prisons have issued a number of directions in relation to PNEPs, culminating in an October 2001 
directive requiring PNEPs in all Spanish prisons by January 2002.  In 2001, a Green Paper 
approved by the Spanish Parliament urged the government to adopt PNEPs.  The autonomous 
communities of Castilla and León have mandated PNEPs in legislation on drug addiction. 

 
22. The Spanish Framework endorses a public health, harm reduction and legal rights approach to 

PNEPs.  It recognizes that “[n]eedle exchange in prisons is a harm reduction program that is 
introduced to prevent the transmission of diseases among injecting drug users …therapeutic 
intervention on their addictive process is not the primary objective of the program.”38  Moreover, 
“… health care professionals working in prisons have the affirmative duty to apply those [public 
health] measures of proven effectiveness to control” HIV and HCV.39  

 
Scottish Prison Service recommends PNEPs  
 
23. In 2005, the Scottish Prison Service (“SPS”) recognized the need for an integrated harm reduction 

strategy, including PNEPs.  In The Direction of Harm Reduction in the SPS: From Chaotic Drug 
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Use to Abstinence [Book of Authorities, Tab 6], the SPS notes that published scientific studies have 
documented the spread of HIV in two prisons, demonstrating that needle-sharing translates in the 
spread of actual disease.40  The report discusses the risks if SPS does not change its approach, 
including increasing infection with HIV and hepatitis B and C among prisoners, the threat of 
infection through needle-stick injuries, and risks extending to the health of the wider community.  
The report also notes that the “SPS, in not providing equivalent services as those provided in the 
community, may be in breach of the positive obligations of articles, 2, 3, 8 and 14 of the European 
Convention on Human Rights …The potential for litigation is unprecedented.”41  To wit, the report 
notes that there is widespread distribution of injecting equipment in police custody and provision of 
sterile injecting equipment in the community is long-established as part of public health efforts. 

 
24. The SPS report advocates for an approach to address drug use based on the community standard 

established by the Scottish Department of Health and the Advisory Council on the Misuse of 
Drugs, one based on reducing harm.  The first step identified is reducing the sharing of injecting 
equipment by providing clean injecting equipment.  Thus, the report recommends, inter alia, that 
“the distribution of sterile injecting equipment be introduced as part of an integrated and expanded 
Health Care Standard.”42  The report concludes by advocating that “[r]isk assessments of individual 
elements and robustly evaluated pilot schemes should form the basis for any planned 
implementation.”43 

 
 
PART II: International Human Rights Law and Health Standards in Relation to PNEPs 
 
Prisoners’ right to health and states’ obligations 
 
25. It is a well-established legal principle that prisoners do not surrender their rights upon  

incarceration, but instead retain all rights “subject to the restrictions that are unavoidable in a closed 
environment.”44  This approach is reflected within the case law of the United Kingdom, the 
respondent state in this application.45 

 
26. The right to the highest attainable standard of health (recognized, inter alia, in Article 12 of the 

International Covenant on Economic, Social and Cultural Rights, to which the United Kingdom is 
a State Party), as well as the right to equality in the enjoyment of human rights (except insofar as 
necessarily limited by incarceration), are explicitly retained by persons in detention.  According to 
the UN Committee on Economic, Social and Cultural Rights, the body of independent experts 
tasked with clarifying and monitoring states’ progress in implementing their Covenant obligations, 
“States are under the obligation to respect the right to health by, inter alia, refraining from denying 
or limiting equal access for all persons, including prisoners or detainees…to preventive, curative 
and palliative health services” [Book of Authorities, Tab 7].46  The right of people in prison to be 
provided with “equal access” to the health care services available in the community is reflected in 
international declarations and guidelines from the United Nations General Assembly [Book of 
Authorities, Tab 8],47 the WHO in its 1993 Guidelines on HIV Infection and AIDS in Prisons [Book 
of Authorities, Tab 9],48 the United Nations Office on Drugs and Crime (UNODC) [Book of 
Authorities, Tab 10],49 and the Joint United Nations Programme on HIV/AIDS (UNAIDS) [Book 
of Authorities, Tab 11].50 

 
27. The right of persons in detention to access a standard of health care equal to that available outside 

of prisons is known as the “principle of equivalence” — which is correctly understood as requiring 
standards that achieve equivalent health objectives, which in some cases will require that the scope 
and accessibility of prison health services be higher than that outside of prison (see article at Book 
of Authorities, Tab 12].51 At the European level, the principle of equivalence is supported by the 
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Council of Europe [Book of Authorities, Tab 13],52 the European Prison Rules [Book of 
Authorities, Tab 14],53 and the WHO Regional Office for Europe [Book of Authorities, Tab 15].54  
The European Committee for the Prevention of Torture (CPT) has been unequivocal in its support 
for this principle: “An inadequate level of health care can lead rapidly to situations falling within 
the scope of the term ‘inhuman and degrading treatment’” [Book of Authorities, Tab 16].55  The 
CPT has noted that the principle of equivalence is reflected in national prison legislation or policy 
in most European states,56 and stated policy in the UK is “[t]o provide prisoners with access to the 
same range and quality of health services as the general public receives from the National Health 
Service” [Book of Authorities, Tab 17].57    

 
28. Given that HIV and HCV are potentially fatal diseases, the right to life is also of relevance in 

considering states’ obligation to take effective measures to prevent the transmission of blood-borne 
viruses in prisons by, inter alia, the provision of sterile syringes. The UN Human Rights 
Committee, the body of independent experts tasked with monitoring and adjudicating states’ 
compliance with the International Covenant on Civil and Political Rights, has clarified that under 
Article 6 of the Covenant states are obligated to take “positive measures” in order to “increase life 
expectancy” and “eliminate…epidemics” [Book of Authorities, Tab 18].58  Furthermore, the 
Committee has stressed that “the State party by arresting and detaining individuals takes the 
responsibility to care for their life.”59  According to the Committee, it is therefore "incumbent on 
States to ensure the right of life of detainees, and not incumbent on the latter to request 
protection.”60 

 
29. While the European Convention on Human Rights contains no explicit right to health, this Court 

has taken the approach that both Articles 2 and 3 impose upon States a duty to protect the lives and 
well-being of people held in detention, a duty which has been interpreted to include providing 
detainees with adequate health care (for a review of the jurisprudence, see article at Book of 
Authorities, Tab 19].61  Indeed, the Court has found that the right to life “enjoins the State not only 
to refrain from the intentional and unlawful taking of life, but also to take appropriate steps to 
safeguard the lives of those within its jurisdiction”.62 

 
30. People in prison also have the right to preventative health measures, and numerous international 

health and human rights bodies support the position that the state has an obligation to prevent the 
spread of contagious diseases in places of detention.  Prison health standards and declarations from 
the World Health Organization63 and the World Medical Association,64 for example, are clear that 
prisoners must be provided with measures to prevent the transmission of disease.  The Council of 
Europe has also stated that, “respect for the fundamental rights of prisoners entails the provision to 
prisoners of preventive treatment”.65 The United Nations Rules for the Protection of Juveniles 
Deprived of their Liberty specifies that all juvenile detainees shall receive preventive health care,66 
and in line with their general comments, both the UN Human Rights Committee67 and the UN 
Committee on Economic, Social and Cultural Rights68 have expressed concern, in their 
observations regarding specific Council of Europe states, about the spread of contagious diseases in 
prisons, calling upon the states in question to take steps to combat disease transmission among 
persons in detention. 

 
31. The specific issue of providing sterile syringes to prisoners as a means to prevent the spread of 

bloodborne viruses has also been considered and supported by numerous international 
organisations, as a matter of both sound public health policy and human rights.  As early as 1988, 
the Council of Europe recommended “clean, one-way syringes and clean needles being made 
available to intravenous drug abusers in prison” [Book of Authorities, Tab 20].69  In the nearly 
twenty years since this recommendation was made, the provision of sterile syringes to prisoners as 
an HIV prevention measure has been supported by the WHO in its 1993 Guidelines on HIV 

 7



 

Infection and AIDS in Prisons,70 UNAIDS and the Office of the UN High Commissioner on Human 
Rights in the International Guidelines on HIV/AIDS and Human Rights [Book of Authorities, Tab 
21],71 and UNODC, WHO and UNAIDS in HIV/AIDS Prevention, Care, Treatment, and Support in 
Prison Settings: A Framework for an Effective National Response, a global action plan to address 
HIV/AIDS in prisons published jointly in 2006.72  In this last publication, these three UN bodies 
recommend that prison systems ensure that measures available outside of prisons to prevent HIV 
transmission be made available to prisoners — and specifically, they recommend that sterile 
needles and syringes be accessible to prisoners in  confidential and non-discriminatory manner.73  
This recommendation is in keeping with one of eleven general principles identified in the report — 
the requirement that prison healthcare be equivalent to that available in the outside community, 
including preventive measures. 

 
32. Despite stated policies that European prisons be drug-free, there is extensive evidence of injecting 

drug use, syringe-sharing, and HIV and HCV transmission resulting from unsafe injecting in many 
prison systems, as documented above in Part I.  This body of research makes it difficult to suggest 
that a totally drug-free prison is even a realistic proposition, let alone one that addresses the risks to 
health from unsafe injecting in a manner consistent with state obligations.  The prohibited or illegal 
nature of the activity in question does not reduce the state’s positive obligations under Article 3 of 
the European Convention.74  We respectfully submit that states’ obligations to safeguard the well-
being of prisoners should be interpreted in light of this scientific evidence, which highlights a 
social need that is particularly pressing given the epidemics of HIV and HCV, both incurable 
diseases easily and rapidly spread via shared injecting equipment.  The principle of equivalence 
demands that where these programmes are available in the community they also be provided in 
prisons. 

 
33. In summary, we submit that, in considering the right of persons in prison to have access to effective 

means of preventing HIV and HCV transmission, this Court should have regard to the strong 
international consensus regarding (1) the principle of equivalence in healthcare standards, long 
established in law; (2) the state’s obligations to take effective measures to prevent the spread of 
contagious diseases among prisoners; and (3) the importance of access to sterile syringes is prisons 
as part of an effective HIV and HCV prevention strategy among some of those who are most 
vulnerable to infection and to whom the state’s responsibility is heightened given their 
incarceration.  Where syringe exchange programmes form part of national strategies to prevent the 
spread of bloodborne viruses in the general population, the state is obliged to promote the same 
healthcare standards for persons in detention.  

 
Doctrine of margin of appreciation should not be used to justify inaction on PNEPs 
 
34. Prison authorities often suggest that the issue of PNEP is one of domestic policy, and that the lack 

of consistent state practice in this regard means that it is a matter falling within the state’s margin 
of appreciation.  However, this position contradicts the broad international consensus on prisoners’ 
equal right to health and the positive obligations of states outlined above. We respectfully suggest 
that this Court should interpret the state’s margin of appreciation within the above international 
consensus on health and human rights norms, rather than simply the number of Council of Europe 
states that have acted to meet these agreed standards.  The fact that many states continue to fail to 
meet internationally recognized health and human rights standards is no comment on the validity of 
those standards themselves, but rather an illustration of the widespread denial of the rights of 
people in prison based solely on their incarcerated status.  As a result, we respectfully suggest that 
this is exactly the sort of situation in which the Court should intervene to ensure protection and 
fulfilment of fundamental human rights of a most vulnerable population.  
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35. Because the use of illicit drugs is prohibited within prisons (as it generally is outside), it might be 
argued that expecting prisoners to refrain from drug use is a legitimate aim of imprisonment — and 
therefore, that a policy against providing sterile syringes forms a reasonable part of said 
punishment and a practical demand of imprisonment rather than an undue limitation on the rights of 
people in detention.  However, the state’s desire for drug-free prisons does not override its positive 
obligation to protect the health of people in detention, and its obligation to take effective measures 
toward this end. 

 
36. Furthermore, this argument is logically unsound and demonstrably so. It is not a necessary 

consequence of prohibiting illicit drug use in prison that prisoners be denied access to sterile 
equipment that would lower the risk of harm associated with that use should it occur (which the 
evidence consistently indicates is the case). The operation of state-funded syringe exchange 
programmes outside of prisons in countries across the Council of Europe, in a legislative context 
where drug possession and/or use remains illegal, provides the clearest refutation of this argument.  
Rather, the provision of sterile syringes to people who continue to inject drugs (despite their 
illegality) is a pragmatic public health measure, one complementary to other government strategies 
to address the use of illegal drugs and the related risk of HIV and HCV transmission.  As described 
in a policy brief recently published by WHO, UNODC and UNAIDS, “[t]he provision of access to 
sterile injection equipment for injecting drug users and the encouragement of its use are essential 
components of HIV/AIDS prevention programmes, and should be seen as a part of overall 
comprehensive strategies to reduce the demand for illicit drugs.”75 

 
37. It is important that the programmes themselves are implemented in a manner that is most safe and 

effective given the physical, social, and security specificities of differing prison systems.  For this 
reason, international best practice has shown it most effective to implement syringe exchange on a 
pilot basis first, and evaluate that pilot, and then move to mainstreaming syringe exchange across 
the system as a whole.76  In this regard, the call for a pilot syringe exchange programme does not 
reflect any weakness in the scientific evidence or international support for these programmes, nor is 
it correctly understood as negating or weakening the legal obligation on states to include such 
programmes among the reasonable, positive steps they must take to ensure access for prisoners to 
tools needed to protect themselves from incurable infectious disease.  Rather, it is a practical 
operational step toward the full implementation of PNEPs.  Indeed, given the scope of the health 
issues involved and states’ obligation to safeguard the health of people in detention, it is imperative 
that PNEPs be scaled up and made available in all prisons as rapidly as possible following a pilot 
phase to evaluate how best to implement them in the local context and achieve their beneficial 
health outcomes. 

 
38. Prison syringe exchange programmes have been successfully and safely implemented in dozens of 

European prisons in several countries over the past decade.  The state’s refusal to implement these 
programmes on the basis that they are ineffective or unsafe is not supported by the evidence, and 
represents both poor scientific judgment and bad public health policy.  Rather, such refusal is likely 
based on political concern that implementing such programmes may be controversial.  We 
respectfully submit that the state cannot be allowed to decide which legally-binding human rights it 
chooses to fulfill on the basis of public opinion. 

 
 
Respectfully submitted this 19th day of January, 2007 
by the Canadian HIV/AIDS Legal Network and the Irish Penal Reform Trust 
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