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SENTENCING GUIDELINES – THE WORK OF THE SENTENCING COUNCIL

A Lecture for the Irish Penal Reform Trust
Introduction

Thanks and introduce self. 
Sentencing Guidelines – the history

Sentencing guidelines are not new; there have been sentencing guidelines in England and Wales for around 25 years in four different guises. Perhaps the first attempt to talk about ‘normal sentences’ for a specific crime was in relation to bank robberies in the 1975 case of Turner
 where the court gave guidance on the appropriate sentence starting point for an armed robbery targeting a bank, a security van or a post office van.  From the early 1980s the Court of Appeal laid down guidelines in the form of judgments, but it was still relatively rare for the Lord Chief Justice to deliver guideline judgements and by the late 1990s, these judgments covered only a small proportion of offences and were couched in very general terms. 

When drafting its judgments, the Court of Appeal lacked information other than case law.  To resolve that problem, the Crime and Disorder Act 1998 created the Sentencing Advisory Panel. 
The Panel was constituted in 1999 and was chaired by a distinguished academic lawyer.  There were 14 members – four sentencers (two Circuit Judges, one District Judge, one Magistrate), three academics (including the chairman), four others with current or recent experience of the criminal justice system (police, prison, prosecution, probation) and three lay people with no connection to criminal justice (business, education, health, race equality).  
The Panel was established to produce proposals for guidelines and refer them to the Court of Appeal for its consideration and, in that way, to inform the issuing of a guideline judgement. The Panel would meet on a monthly basis to consider the relevant legislation, statistics and research before publishing a consultation paper which sought views from its statutory consultees (sentencers, prison, police, probation, prosecution) and the public.  The Panel would consider the consultation responses and issue draft guidelines in its ‘Advice’ to the Court of Appeal.   The Court of Appeal was not obliged to accept the Panel’s recommendations, but in most cases did so, sometimes with modifications. The important feature, however, was that the laying down of guidelines remained under the control of the senior judiciary. 

In May 2000 the then Home Secretary Jack Straw commissioned a review into the sentencing framework which at the time was considered to ‘suffer from serious deficiencies that reduce its contributions to crime reduction and public confidence’.  The review was led by a senior civil servant, who reported in 2001.  In relation to sentencing guidelines, the report recommended that guidelines should be produced for use by all criminal courts and new structures should be created in order to move towards this.  
And so it was that the Criminal Justice Act 2003 created the Sentencing Guidelines Council. The Sentencing Advisory Panel continued to draft and consult on guidelines, but it was the Sentencing Guidelines Council, rather than the Court of Appeal that considered the Panel’s Advice and took ultimate responsibility for the creation and form of any guideline that was issued. Thus, the Council laid down the guideline and the Court then focussed on construing the guideline and on determining specific appeals. 
The Sentencing Guidelines Council would meet around ten times a year and was chaired by the Lord Chief Justice.  Its membership consisted of eight members of the judiciary (two Court of Appeal Judges, one High Court Judge, two Circuit Judges, one District Judge, and one Magistrate) and four non judicial members, the DPP, a senior police officer, a defence solicitor and a representative of victims groups.  The chairman of the Panel and a representative of the Lord Chancellor also attended as observers. It was the first time that anyone other than a judge had been involved in setting sentencing guidelines.  Under section 172 of the Criminal Justice Act 2003 every court had a duty to have regard to any relevant guidelines when sentencing an offender and therefore judges continued to exercise a wide discretion.
So given the structures that were in place, why was the Sentencing Council created in 2010? 

The impetus for change came in response to concern about the growth of the UK prison population.  These concerns led to an investigation in June 2007 by Lord Carter of Coles into options for improving the balance between the supply of, and demand for, prison places. Lord Carter’s report suggested a possible approach involving a US style structured sentencing framework similar to that pioneered in Minnesota because of its ability to project the prison population accurately and manage prison capacity appropriately thereby bringing greater ‘transparency, predictability and consistency’ to the criminal justice system.  The main feature of a structured sentencing framework is a single comprehensive set of indicative guideline ranges covering sentence lengths, types of community sentences and the level of financial penalty for groups of all offences, ranked by seriousness and offender characteristics.  Guideline ranges would be derived from current sentencing practice but modified to take account of the principles of sentencing set down in legislation and the total impact on penal resources.  Sentencers would retain independence to depart from indicative ranges where appropriate, although it would be expected that this would occur only rarely as the breadth of the range would be designed to account for the vast majority of usual aggravating and mitigating factors seen in current sentencing practice.  We judges in England generally regarded the Minnesota model as very prescriptive and over-mechanistic.
According to the report, the job of a Sentencing Commission, if established in the UK, would be to present guideline ranges to government, along with a correctional resources forecast, for approval by Parliament.  Government would be prevented from unilaterally altering the ranges – amendments would need to be agreed with the Commission following consultation and consideration of resource implications.  Once the ranges are in place they would be overseen by the Court of Appeal whilst the Commission would monitor their use and undertake other reporting and advisory functions.  The report recommended that a Working Group be set up to examine the advantages, disadvantages and feasibility of such a framework in the UK. 
That Working Group, chaired by Lord Justice Gage, reported in July 2008.  It quickly rejected the American model saying that although structured sentencing frameworks on the US grid model increased the consistency and predictability of sentences, it was at the cost of an inflexibility “that makes them unsuitable and unacceptable in England and Wales”.  The report made recommendations which led to the new Coroners and Justice Act 2009 and the creation of the Sentencing Council. These recommendations included that “the Panel and Council would work more efficiently and speedily if the two bodies were combined whilst preserving the essence of their existing constituent representation and advisory functions.” The Sentencing Council achieves this by bringing together the functions of both bodies into what we believe is a more streamlined and less bureaucratic structure.

Sentencing Council

The Sentencing Council was established on 6 April 2010 by the Coroners and Justice Act 2009.  In line with its duties in the Act, the Council’s aims are to:

•
promote a clear, fair and consistent approach to sentencing – primarily by issuing sentencing guidelines;

•
produce analysis and research on sentencing; and,

•
work to improve public confidence in sentencing.
Like the Sentencing Guidelines Council before it, the Sentencing Council has a mixture of eight judicial and six non-judicial members.  Recognising that it would require rather more time than the Lord Chief Justice could spare, he is no longer the Chairman but rather the President of the Council.  As for the balance and membership, I believe that it is correct.  Judges are the professional sentencers, used to balancing the dictates of the legislation, the guidelines and judgments of the Court of Appeal and fitting that mix into the facts of the case: they have had a professional lifetime, whether as solicitors, barristers, or judges part time and full time, in doing the job.  They are in the best position to know what will help judges and, making use of the expertise available, whether any possible changes to the format would assist the process. Eight judicial members also allows for representation from across the judicial spectrum and allows for diversity of judicial view points. 

The judicial members are:

-
two appeal court judges 

-
 two high court judges 

-
two Crown Court judges 

-
 a District Judge 

-
Magistrates are also represented by one member. 
But the six non-judicial members play an equal role on the Council.  They are each ‘heavy hitters’ in their own fields –Director of Public Prosecutions; former Deputy Commissioner of the Metropolitan Police Service; Chief Executive of Citizens Advice Bureau who has a special interest in victims issues having been the Chief Executive of Victim Support from 2006 to 2010; a Professor of Criminology at Oxford University; former Chief Executive of the Greater Manchester Probation Trust; and a defence solicitor with direct and recent experience of advising clients in police stations and before court on likely sentencing. It is this breadth of view point that has enhanced the work of the Sentencing Council as it has developed its guidelines.
Conscious that our expertise is not as wide as the joint membership of the Panel and the Sentencing Guidelines Council, we have appointed four advisers who are a former Chief Social Scientist to the government, a former Chief Executive of NACRO, a criminologist with an expertise in communications and the media and a Senior Lecturer in Criminology at Cambridge who has a special interest in human judgment and the psychology of decision making.  She assisted the Council in considering how that could influence the structure of the guidelines and how best to present the information to help sentencers in making their decision.
Why is all this important?  The Council’s aims in drafting sentencing guidelines include not only promoting a consistent approach to sentencing, but also endeavouring to improve the public’s understanding of the process involved in sentencing offenders and the likely outcomes.  In other words, we want to demystify sentencing and get the public to understand what we are doing in their name and why.  

The Council’s resources are made available through the Ministry of Justice and is subject to audit.  The Sentencing Council’s budget for 2012/13 is £1.54million with the main areas of expenditure being staff costs, council members and advisors fees, analysis and research and design and printing services. 

The Council is supported by a small multi-disciplinary team of 16 civil servants who make up the Office of the Sentencing Council.  The team has a number of specialists in the form of four policy advisers, two legal advisers, an economist, two social researchers, three statisticians and a communications team of three, with a part time website manager to soon join the office working 2 days per week.
Research and Analysis
The Council also has a very real role to play in undertaking research and analysis as it is required not only to report on the resource impact of the guidelines it drafts and issues, but also to monitor their use. It will also report on the cost of different sentences and their relative effectiveness in preventing re-offending.  
The Council can also be asked by government to assess the impact of policy and legislative proposals when required.  Legislation comes at a cost and it is vital that the true cost of proposals is publicly foreshadowed so that Parliament understands that this cost must be met.  While the recent Legal Aid, Punishment and Sentencing of Offenders Bill was going through parliament, the Council was asked to assess the resource impact of increasing the length of a suspended sentence order from 12 months to two years. In order to do this the Council undertook some research with judges to understand how they currently use suspended sentence orders and under what circumstances they might make use of the proposed provisions.

That brings me to the Crown Court Sentencing Survey which started in October 2010 across all Crown Court centres in England and Wales.  You may be aware that all judges in the Crown Court have been asked to complete a short form every time they pass sentence.  The form asks for information about the principal offence for which the offender is being sentenced identifying the guideline category, the aggravating and mitigating features, the number of relevant previous convictions, when any plea of guilty was entered and the allowance for that plea and other details.  The forms are sent to the Council on a monthly basis. We use a company that is responsible for inputting the information into a database to make the analysis easier. Its purpose is, for the first time, to understand how guidelines are being used and to inform the Council about their effect – whether they are working to achieve a consistent approach to sentencing. Many judges now use them as a checklist in passing sentence. 
Information from the survey has been published to help improve public confidence that judges are sentencing rationally. It has been used to measure departures from the Council assault guideline ranges – although this is only based on the first six months after the definitive guideline was implemented. The Council have also used it internally to improve the resource assessments it produces by weighing the seriousness of different offences and to help in the development of guidelines by looking at the factors that judges take into account when sentencing various offences. Before the survey started, such information was not available.  

The Council has now released two sets of results, one for the first 6 months of its data gathering and a second for data collected during 2011. The results were released in the form of a bulletin, published in October 2011 and May 2012. Results have also been presented in the Council’s two annual reports. Unsurprisingly, the results show that judges sentence rationally in that offenders are more likely to get a custodial sentence and be sentenced for longer the more serious the crime is. Similarly the cases with more aggravating factors also attract longer sentences. The latest bulletin also shows that to date very few sentences for assault have departed from the Council’s guideline.  If any of you are interested in looking at this in more detail, all these documents can be found on the Sentencing Council’s website at www.sentencingcouncil.org.uk. The value of the data will increase as more data is provided and analysed.  

How judges are to use a guideline and when to depart from one

The Coroners and Justice Act 2009 provides a different starting point for the proper consideration of the guidelines to that prescribed by the Criminal Justice Act 2003. All guidelines are intended to lead judges towards consistent sentencing. Under the 2003 Act, judges were required to “have regard to” the guidelines. The 2009 Act now states that judges “must follow” the guidelines, except when it is in the interests of justice not to do so.  Judges are also obliged to give reasons when departing from the guideline and in explaining how a sentence is arrived at. The Sentencing Council’s Guidelines, as you will shortly see, provide a structure to the process designed to lead to consistency. 
Guidelines

First, let me just set out how the Council has gone about promoting a clear, fair and consistent approach to sentencing.  The Council has already developed and promulgated five sets of definitive guidelines – for assault, burglary, drugs, allocation, totality and TICs and dangerous dogs offences.  Forthcoming consultations are expected on sexual offences, environmental offences and corporate offending.  We also expect to commence work on theft, fraud, robbery and youth sentencing later this year.  We welcome suggestions and requests for guidelines from outside organisations and sentencers. 
The guidelines have adopted a new step-by-step approach which the Council believes is easier for judges and magistrates to apply, and easier for the public, including victims and witnesses, to follow.  Each guideline includes individually tailored processes for each different type of offence, meaning that they are all self-contained and comprehensive – with no need to refer back and forth to other parts of the guideline or indeed other documents altogether.  This sounds sensible but is in fact quite a departure from earlier guidelines. Thus, for example, the assault guideline is comprised of different guidelines for each type of offence (s18, s20, s47 and so on). 
In all of these guidelines, the Council has returned to first principles of sentencing and opted to focus attention on the two key determinants of seriousness as defined in statute
 by the Criminal Justice Act 2003, namely harm and culpability.  Weighting these two determinants equally in order to reach a specific category or level of offence within the guidelines represents a different approach from previous guidelines which focussed more on descriptive scenarios. Judges found these restrictive and they resulted in offences being effectively shoe-horned into the scenario most closely resembling the case in hand.  The Council’s approach allows for a clear structure which can be broadly replicated for all offences, whether assault, drugs or sexual offences.  Of course, we are not wedded to an exact and limiting structure – some guidelines will require slightly different structures, but the principles will remain the same which is important in encouraging a consistent approach.

How a guideline is created

If I may, I would like to outline the process of creating a guideline. Firstly the Council identifies its work programme.  This decision might be based on which offence lacks a clear guideline or because we have been asked in statute to look at a particular area (guilty pleas).  The Council also considers whether a guideline is necessary because the offence is high in volume or where it considers the current guideline needs to be revised.  For example, the current guidelines on sexual offences were written shortly after the Sexual Offences Act 2003 came into force in what was a radical overhaul of the law on sexual offending.  There was a benefit in doing this, but the downside was that, in some instances, a clear picture of offending under the Act had not yet developed.  Eight years after the Act came into force, the Council has decided to revise this guideline as we now have a clearer picture of the nature of offending and have heard from sentencers where the current guidelines fall short.  Advances in technology in recent times have also raised a need to look again at how technology has shaped offending and how that should be reflected in the sentencing guidelines.  Other factors the Council considers when deciding whether to produce a guideline include:

•
Would the guideline help promote consistency of sentencing?

•
Who and how many would benefit from the change, such as the impact on victims?

•
How long would it take to develop the guideline and how much would it cost?

•
Would developing the guideline provide value for money for the taxpayer?

•
Would the guideline help to promote public confidence?
•
Is there likely to be a high impact on the criminal justice system?
The next stage is to undertake research, whether this be legal, analytical or through engagement with interested groups and the public, to create an initial draft guideline.  The research often takes the form of interviews and/or focus groups with victims and members of the public to ascertain their views on appropriate harm and culpability factors and the levels of sentencing they consider appropriate. It might also take the form of interviews with judges to ascertain the effect of a guideline proposal on sentencing practice. We also invite presentations by experts in particular fields. 
Council members will then discuss the draft guideline and agree on the approach to be adopted.  The Council is required to take into account the following factors
:

· the sentences imposed by courts in England and Wales for offences;

· the need to promote consistency in sentencing;

· the impact of sentencing decisions on victims of offences;

· the need to promote public confidence in the criminal justice system;

· the cost of different sentences and their relative effectiveness in preventing re-offending; and

· the results of the monitoring (of the operation and effect of the guidelines) carried out under section 128.
The Council produces a draft guideline and a consultation paper. The consultation may be published in a variety of formats, such as an online questionnaire, a consultation paper aimed at the public and a version aimed at legal professionals and interest groups.  These differing versions help to present the information in a format that is appropriate for the audience, for example, the professional document may include more legal terms while the public consultation would aim to use more plain English.  A resource assessment setting out the likely effect of guidelines on resources required for provision of prison places, probation and youth justice services is also produced.
The Council consults widely with its statutory consultees (the Lord Chancellor, Justice Select Committee, any other persons the Lord Chancellor or Council deem appropriate), criminal justice professionals and the wider public over a minimum of 12 weeks. We have been pleased with the number of responses received so far – 394 responses received to the Assaults consultation, 460 for Burglary, 501 for Dangerous Dogs and 685 for Drugs.  These responses are received by letter, email and also via the online questionnaire which we think has made it easier for members of the public to respond.  More than 500 people have accessed the online questionnaire for each of our offence-specific consultations to date.  We have also held a number of face to face consultation events around the country for each of the offence specific guideline consultations. We have been tailoring each consultation to target interested groups – such as Turning Point and other drugs charities when it came to the public consultation on drug offences. 

I would like to stress how significant the consultation exercises are to the Council’s deliberations.  As a result of its proactive media work and its online questionnaires, the Council’s consultations have reached much larger audiences than those of its predecessor bodies, resulting in significantly higher response rates.  The consultations provide an invaluable process for improving the Council’s proposals and they are genuine consultations – the Council examines all responses very carefully and does take on board suggestions for improvement where they have merit. A comparison between our draft and final drugs guidelines clearly shows this.
The draft guideline may undergo an exercise of testing by members of the judiciary if necessary.  This is to ascertain if the sentencing proposals in the consultation are interpreted by the judiciary in the way the Council intended.
Once the consultation period has ended the Council considers the responses to the consultation and develops a response paper and a definitive version of the guideline.

The Council publishes the definitive guideline with an implementation period, often of around 12 weeks.  The guideline is published online along with the response to consultation paper.  Hard copies are sent from our office to all sentencers including 30000 lay magistrates.  Council members will also be involved in supporting training for sentencers where necessary.

Communication with non-lawyers / Public Confidence

Another of the Council’s aims relates to improving public confidence in sentencing.  This is perhaps the Council’s biggest challenge as it is a matter of changing often firmly held views about the way in which criminal justice operates.  It is one thing to draft and publish a piece of work, confident in the belief that the courts and practitioners will duly accept and implement it.  It is quite another to alter the understanding and the mindset of the general public through the same piece of work. 

The findings of various surveys often report that members of the public believe that sentencing is lenient.  This is frequently as a result of low levels of knowledge of the criminal justice system which can be fuelled by the media.  However, what is clear is that when the public are given details of criminal cases and are made aware of the process that judges and magistrates follow when sentencing, the public’s sentencing decisions are much closer to the sentences actually passed and in some cases are more lenient. 

This is particularly well illustrated by the results recorded in the exercise run by the Ministry of Justice called ‘You be the Judge’.  ‘You be the Judge’ is an online resource which enables people to hear the facts of a case from both prosecution and defence, and reach their own sentence.  The approach of the sentencing judge is then revealed and explained.  It is an excellent tool for giving members of the public a real insight into what the Council believes to be the multi-dimensional nature of sentencing, rather than the often very one dimensional nature made out in the media reporting of crime. 

 The Council’s chairman, Lord Justice Leveson, gave an interview to Radio 5 Live in 2011, during which clips from ‘You Be the Judge’ were used to provide examples of sentencing decisions.  The feedback from that interview was very positive and sparked a great deal of interest.  We have been working to develop new scenarios for the website including a juvenile robbery case and a drugs supply case. 

In March 2011 the Council hosted its first ever sentencing competition.  The aim of the competition was to raise awareness of the work of the Council among aspiring law professionals, and to provide them with an opportunity to take part in the thinking behind the sentencing process.  

The Council is being proactive in working with the media and engaging with the public, as it is vital that the public understands what judges do in their name and why.  We have increased media coverage of sentencing guidelines through a deliberate strategy to engage with the media, issuing press releases, undertaking briefings with journalists and offering spokespeople for interviews wherever possible.  It takes a significant proportion of our resources to manage our relationships with the media and to achieve the coverage we do – we have one full time press officer dedicated to this work as well as the head of communications and a communications assistant.  The media increasingly call our office asking for comments on all manner of emerging sentencing stories and the launch of a guideline often attracts attention on television, radio, print and online.  We have found that the tone of the coverage has varied, with the print media often being slightly more hostile than the broadcast media.   Of course, some negative media reaction goes with the territory, but we do not draft guidelines based on what the press reaction might be. Having said that, we were pleased with the coverage of the launch of the dangerous dog offences guideline in May 2012.  The launch received the highest level of media coverage of any Council publication so far.  The reporting was balanced and well received across both print and broadcast media, with 97% being positive and 3% neutral. This was, no doubt, because we were recommending heavier sentences. 
Although we do not comment on individual cases, the office is developing strong links with local media to increase public understanding of the sentencing process and raise awareness of its work.  One example of this was in July of last year when the Council worked with the Liverpool Echo to run an event for members of the public to meet Council members to discuss sentencing issues and the consultation on burglary. Around 200 people attended this event.  But we were able to reach even more people than this by linking the event to coverage in the Liverpool Echo which has a readership of over 85,000.  A number of hypothetical burglary sentencing scenarios were presented by members of the office, with attendees asked to choose which sentence from four options they would give the offender in each case.  (The use of “Who Wants To Be A Millionaire?” style voting buttons which were given to attendees proved to be a big hit!)  

The aim, similar to “You Be the Judge”, was to see how the public’s sentences compared with those which would actually be passed by the court. The results showed that the majority of sentences passed by those attending were either the same as or more lenient than the sentences judges would have passed.  Such events are really important in the Council’s work towards promoting public understanding of sentencing. 

The Council is also working with a range of victims organisations to increase understanding of sentencing among victims and witnesses.  We are working with Victim Support to produce a short animated film to explain the basics of sentencing to victims. The aim is to provide victims and witnesses with a better understanding of the types of sentences which are available to a court and the factors that judges and magistrates take into account when deciding individual sentences. This film will soon be available on our website and the Victim Support website and their volunteers at court will have material to help them explain the film’s content.

The structure of a guideline
I will take our Assault Guideline as an example:

STEP ONE: Determining the offence category

The court at this stage does not consider the defendant’s previous convictions nor whether he has pleaded guilty or been convicted after trial. The assessment of harm and culpability at step one is based solely on the principal identified factual elements of the offence. Any factors not listed here can be considered at step 2 which is not exhaustive.

Factors indicating greater harm

· Injury which is serious in the context of the offence – it is not sufficient for the victim to have an injury which meets the criteria of the offence; it must be serious in the context of the range of injuries which can occur for that offence. This will require the sentencer to assess the nature of the injury, including psychological harm where relevant, and decide where on the scale of injuries for an offence any particular injury falls.

· Victim is particularly vulnerable because of personal circumstances – there is no automatic assumption that any specific ‘class’ of victim is covered and sentencers need to consider the language used – ‘particularly vulnerable’, ‘personal circumstances’. It will be for the sentencer to assess when a victim comes within this description. A domestic violence victim could come into this category where, for example, they had been isolated from family and friends by the behaviour of the offender and/or subject to repeated attacks by the offender; but it would also cover situations where the victim was particularly vulnerable to attack because of age, whether extreme youth or being elderly and infirm. 

· Sustained or repeated assault on the same victim – it is self

explanatory as to why this leads to higher culpability.

Factors indicating lesser harm

· Injury which is less serious in the context of the offence – again, this will involve an assessment by the sentencer as to where on the scale of injuries for an offence of that type a particular injury falls.

Factors indicating higher culpability

These are divided into ‘statutory’ and ‘other’ aggravating factors.

Statutory

Offence motivated by, or demonstrating, hostility based on the victim’s:

· Sexual orientation or

· Disability

Other

· A significant degree of premeditation – it is recognised that there are degrees of premeditation and the sentencer is required to assess where on the gradient of premeditation the facts of a particular case lie.

The other factors indicating higher culpability are:

· Use of a weapon or weapon equivalent

· Intention to commit more serious harm than actually resulted from offence

· Deliberately causing more harm than necessary for the commission of the offence

· Deliberate targeting of a vulnerable victim

· Leading role in a group or gang

· Offence motivated by, or demonstrating, hostility based on the victim’s age, sex, gender identity (or presumed gender identity)

Factors indicating lower culpability

· Lack of premeditation – it is for the sentencer to determine where on the scale of premeditation any particular set of facts falls.

The other factors included here are:

· Subordinate role in a group or gang

· A greater degree of provocation than normally expected

· Mental disorder or learning disability, where linked to the commission of the offence

· Excessive self defence

What does the court do where there may be no factors present indicating either higher or lower culpability? The Council believes that information will be available in many cases that will lead the sentencer to conclude there is evidence of either higher or lower culpability. However, in the cases where there are genuinely no culpability factors present, the court has the discretion to choose the category which it feels to be most closely aligned with the case before them, bearing in mind that step 2 factors should not be considered in making this decision to avoid any potential for double counting.  There should be no automatic assumption that an absence of factors must indicate category 2 or that it must indicate category 3. The guideline offers discretion to the individual sentencer to make a judgement call based on whatever step 1 factors are present to assist them.

Once the court has decided on where the facts fit within the harm and culpability factors it then moves on to identify which one of the three category ranges applies to the offence. Each category has a range of sentences and starting point.

STEP TWO: Starting point and category range

Once the starting point has been identified the sentencer then moves on to consider any additional factual elements providing the context of the offence and any factors relating to the offender which may result in the sentence moving up or down from the starting point. The guideline sets out the most relevant aggravating and mitigating factors for each offence. Unlike the step 1 factors, this is not an exhaustive list and other factors which are relevant to the offence can be taken into account here.

In addition to the statutory aggravating factors of previous convictions and an offence being committed on bail, the list of factors increasing seriousness includes:

· Location and timing of the offence – as discussed above, this could aggravate an offence committed in a domestic violence context. It would also cover offences committed at night in public areas.

· Failure to comply with current court orders – it is limited to current court orders in order to avoid double counting for previous convictions.

· TICs – these are included as an aggravating factor as their general effect is to increase the overall sentence.

Factors reducing seriousness/reflecting personal mitigation

These include remorse, the fact that the incident was an isolated incident and the offender is of good character. Also included are determination and/or demonstration of steps taken to address addiction or offending behaviour. This factor will not apply where the offender simply says he is ‘going to’ deal with his addiction/offending behaviour but only where there is evidence that he is actually undertaking steps to deal with his addiction/offending behaviour.  The list also includes age and/or lack of maturity where it affects the responsibility of the offender and the fact that the offender is the sole or primary carer for dependent relatives.

Having considered all these factors the court will need to decide whether it should increase the sentence from the starting point because of the number and type of any aggravating factors and the effect of any mitigating factors.

STEP THREE – Reduction for assistance to prosecution

There is reference to assistance under the SOCPA arrangements (these are only relevant in the Crown Court) and any other rule of law by which an offender may receive a discounted sentence because of assistance given or offered.

STEP FOUR – Reduction for guilty pleas

Under the Criminal Justice Act 2003, in determining what sentence to pass on an offender who has pleaded guilty the court should take into account the stage at which, and the circumstances in which it was given.  A reduction may be given for a guilty plea which should reflect the stage at which the offender indicated a willingness to admit guilt to the offence.  The level of the reduction will be gauged on a sliding scale ranging from a recommended one third (where the guilty plea was entered at the first reasonable opportunity in relation to the offence for which sentence is being imposed), reducing to a recommended one quarter (where a trial date has been set) and to a recommended one tenth (for a guilty plea entered at the ‘door of the court’ or after the trial has begun).
STEP FIVE – Dangerousness 
This is also governed by statute.  The court should consider whether having regard to the criteria contained in Chapter 5 of the Criminal Justice Act 2003 it would be appropriate to award a life sentence, imprisonment for public protection or an extended sentence for certain serious offences. Where offenders meet the dangerousness criteria, the notional determinate sentence should be used as the basis for the setting of a minimum term.
STEP SIX - Totality

This applies where the sentencer is dealing with more than one offence and requires the sentencer to ensure that the final (total) sentence reflects the offender’s overall criminality.  The Council issued a guideline on Allocation, offences taken into consideration and totality which came into force on 11 June 2012, although the guideline is very much aimed at practitioners, rather than the public.
STEP SEVEN – Compensation and ancillary orders

The court must consider making a compensation order in any case where personal injury, loss or damage has resulted from the offence. The court must give reasons if it decides not to order compensation.

STEP EIGHT – Duty to give reasons

The court will need to explain how it has reached the sentence it has.

STEP NINE – Consideration of remand time

This must be done in line with the statutory requirements.
CLOSE

I hope that I have been able to give you some idea of the Council’s aims, achievements and future work in the time I have had.  I would like to thank you for your attention and of course I am very happy to answer any questions which you may have. 
Colman Treacy
Mr Justice Treacy

September 2012 
� Turner (1975) 61 Cr App R 67 at 91
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