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Introduction

We have in recent times seen extraordinary change in the Irish criminal law affecting children and yet in my view there is very little information publicly available detailing the nature and extent of this change. Following the enactment of the Children Act 2001, fully in force since 1 March 2007, the Criminal Justice Act 2006, relevant provisions of which have also been commenced, and the ECHR Act 2003 the legal framework governing juvenile justice is now very different. The aim of this paper is to outline some of these changes by presenting an overview of where we now stand. I will then go on to consider specific issues relating of both a procedural and a substantive nature that I consider warrant particular attention in this context.

Youth Justice: An Overview of the Legal Framework
The Children Act 2001 is a detailed and lengthy statute that attempts to modernise the treatment of children who offend.  Amended in various places by the Criminal Justice Act 2006 the Act deals with the age of criminal responsibility, the treatment of children in Garda stations, the organisation of the Children Court, the diversion of children to family conferencing and the sentencing of children to community sanctions and detention. The Act, as amended by the 2006 Act, also makes provision for Behaviour Orders to deal with anti-social behaviour.
Criminal Responsibility (or Restriction of Criminal Proceedings against Certain Children)
The original provisions of the 2001 Act never came into force and they were amended fairly radically by Part 12 of the Criminal Justice Act (which provisions came into force on 1 March 2007). Accordingly, the law here is now as follows:

· A child below 12 years shall not be charged with an offence (s 52(1);

· This does not apply to a child aged 10 or 11 years who is charged with murder, manslaughter, rape, rape under s 4 or aggravated sexual assault (s 52(2));

· The rebuttable presumption of doli incapax is abolished (s 52(3) but where a child under 14 years is charged, the consent of the DPP is required before further action is taken;

· Interestingly, with particular reference to the recent research on the use of children by criminal gangs in Limerick, s 54 provides that where a child under 14 is responsible for an act/omission which would otherwise constitute an office (but for s 52), any person who aids, abets, counsels or procures the child in or in relation to that act or omission shall be guilty of that offence and be liable to be indicted, tried and punished as a principal offender.

See s 269 on the procedure to be followed to establish the child’s age where there is uncertainty.

The Diversion Programme

Part 4 of the Children Act as amended makes statutory provision for the Garda Diversion Programme. This long-standing police diversion programme works by offering a child who has committed an offence the opportunity to be cautioned in lieu of prosecution before the Children Court (see s 49 of the Act). The National Juvenile Office is the central Garda body with responsibility for determining admissibility of applications to the Programme and the criteria used to determine eligibility are first, that the child must be between 12 and 18; second, that they have accepted responsibility for the behaviour committed and third, they must consent to being cautioned under the Programme. The principle currently operating is that all children who come to the attention of the Gardai will be referred to the NJO, where the Director of the Programme takes a decision based on all the circumstances as to whether admission to the Programme is appropriate.  A critical consideration in this process is whether the evidence exists to sustain a prosecution – this is central to the Programme operating as a genuine alternative to Court – and where it does not the child will not generally be admitted. The DPP will generally be consulted where the behaviour is serious or where there are other circumstances that point to prosecution.
I have written and spoken elsewhere about the operation of the Garda programme and I know that Grainne is also going to deal with this issue. I would highlight one provision of concern however, ie s 48 of the Children Act. This provision (s 48(1) originally precluded any evidence being admitted in civil or criminal proceedings on any acceptance by the child of responsibility for criminal behaviour in respect of which the child has been admitted to the Programme, that behaviour or the child’s involvement in the Programme for that behaviour. However, s 48 was amended by the 2006 Act to specify that the prosecution can now inform a court about matters referred to in s 48(1) if it is considering the sentence to be imposed on a child who has offended following admission to the Programme. Not only does this move the goalposts – children can no longer be told by a JLO that what happens to them in the Programme will go no further (an essential quid pro quo of police diversion) – it also arguably throws a due process light on the procedures applied in the child’s admission to and treatment in the Programme. For instance, it is acceptable within the terms of the Programme that the child does not plead guilty in the formal sense, but rather ‘accepts responsibility’ for the behaviour alleged. But what if that information can now be put before a court in subsequent criminal proceedings? Will the subtle distinction be appreciated by the sentencing judge? Moreover, what about the absence of a lawyer (currently excluded) during the cautioning process given that the child who does not appear contrite or remorseful might have that used against him in a later sentencing procedure? All matters worth further consideration I think.
Treatment in Garda Stations

Part 6 of the Children Act places the Treatment of Persons in Custody Regulations as they specifically relate to children on a statutory basis. This part of the Act was commenced on 1 May 2002.

The Act establishes a general principle that a child suspected of having committed an offence must be treated in a manner appropriate to his/her age and understanding and with respect for his/her rights, dignity, vulnerability and special needs (s. 55). There are obviously some concerns as to whether the high aspirations referred to here are adhered to in practice. 

· Particular concerns exist about the implementation of s 56 which requires that children are kept separate from adults and not held in a Garda cell unless there is no other secure accommodation available.  This is clearly out of line with Article 37 of the Convention on the Rights of the Child which requires that children be separated from adults in detention.

· Where a child is arrested and brought to a Garda station on suspicion of having committed an offence, the child must be informed without delay of the offence in respect of which he/she is being arrested, of his/her right to a solicitor and that his/her parents have been given this information and is being requested to attend the station without delay (s. 57).  This information must be given to the child in a manner and in language appropriate to the child’s age and level of understanding. Similarly, the Garda has a duty to inform a child’s parent or guardian that the child is in custody, giving details of the offence in connection with which he/she is being questioned and the child’s right to a solicitor. They are also requested to attend the station without delay.
· According to s 58, if a Garda is unable to get in touch with the child’s parent, guardian or spouse or that person is unwilling or unable to attend the station within a reasonable time, the child must be told of his/her entitlement to nominate an alternative adult (either an adult relative or an adult reasonably named by the child). This alternative adult must then be given information as soon as practicable regarding the fact that the child is in custody, the nature of the offence, the child’s right to consult a solicitor and that they are requested to attend the station without delay.  The absence of an appropriate adult scheme is a serious gap here and given that any interview conducted with a child could have very serious consequences for the child’s future, practitioners should be vigilant here regarding the adults used in this process and their role (especially their independence) in the process.
Critically, the Children Act also makes it clear that failure to fulfil these duties will not ‘of itself’ affect either the lawfulness of the child’s detention or the admissibility in evidence of any statement made by the child.
 ‘Of itself’ is the key phrase here given that there are relevant human rights and constitutional provisions that prevent the application of a blanket immunity of this kind.
 Again, practitioners should be vigilant regarding the treatment of children in Garda stations, especially the conditions in which children are detained and circumstances surrounding their questioning. Specific attention is drawn to the conclusions of the Coroner’s Inquest into the death of Brian Rossiter which recommended that medical attention should immediately be provided at Garda stations for a young person who shows any obvious sign of injury or illness. Regard should also be had to the duty of care (protected by Constitutional and ECHR law) that the state owes those in its custody. The ECHR places specific obligations on the national authorities to ensure protection from inhuman and degrading treatment contrary to Article 3, which has been found to have specific relevance to children.
 
The Children Court

Part 7 of the Children Act, provides for the establishment of the Children Court as a special sitting of the District Court. The Act says little about how the Court should operate but it does provide under section 71(1)(b) that it must take place in a different building or room or at a different time or day to other courts. It is thus sufficient under the Act that it fulfil one of these criteria and, to this extent, the legislative requirement merely accommodates existing arrangements for the sittings of the Children Court in different Districts. While there would appear to be no difficulty with the Smithfield Children Court, or the Limerick, Cork or Waterford Children Courts, for example, consistency with the requirements of the Children Act is less clear-cut where, as in towns like Tralee, Kilkenny and Thurles, the District Court hears cases against children on an ad hoc basis in between hearing adult cases. This is clearly not consistent with s 71. 

Section 71 (2) of the Children Act provides that, as far as practicable, sittings of the Children Court must be arranged in such a way that children are not brought into contact with adult defendants or those attending other courts. Again, compliance with this requirement is guaranteed in Smithfield which hears exclusively children’s cases. But it is a problem in other District Courts where adults and children share the facilities.
 

A further provision receiving scant attention is s 73 of the 2001 Act. According to 73(1), the hearing of proceedings in the Court shall be arranged so that the time that the persons involved have to wait for the proceedings is kept to a minimum. More specifically s 73(2) provides that ‘the time stated in every summons requiring a person to appear before the Court shall be a time which the person preparing the summons reasonable expects that the proceedings in respect of which the summons is issued will be heard.  The current system which frequently means that children and their families have to wait hours for their cases in the Children Court is clearly out of line with this requirement.

Options available to the Court

Amendments to the 2001 Act by the 2006 Act make clear the options that the court has when dealing with cases concerning children and gives the Court a very wide discretion in doing so. In particular, s 76A provides that in any criminal proceedings against a child (ie prior to conviction), the Court may exercise any of the following powers:

(a) Under s 76B to request the attendance of a representative of the HSE;

(b) Under 76C to dismiss the case on its merits

(c) Under 77, to direct the HSE to convene a family welfare conference in respect of the child or

(d) Under s 78, to direct the Probation Service to arrange for the convening of a family conference in respect of the child.

Critically, s 76A(2) provides that subs 1 is ‘without prejudice to the power of the Court to deal with the case in any other way if it is satisfied that to do so would be in the interests of justice’. The Court thus has very wide power to deal with a charge against a child and should be encouraged to do so in the manner that best secures the child’s interests and welfare. Moreover, a new section 76C, inserted by the 2006 Act provides that

Where a child under 14 years of age is charged with an offence, the Court may, of its own motion or the application of any person, dismiss the case on its merits if, having had due regard to the child’s age and level of maturity, it determines that the child did not have a full understanding of what was involved in the commission of the offence.

This provides an important level of protection for those younger children who come before the court and should be used accordingly.

Sentencing

I am conscious that Grainne is dealing with sentencing procedures but want to address what I consider the most significance provision in the Children Act. Section 96 is ground breaking not only because it sets out how the court should operate in children’s cases, because it provides for sentencing guidance for judges hearing cases against those under 18 years but also because it applies to all courts hearing such charges, including the Circuit and the Central Criminal Courts. It is useful to set it out in full:

Section 96 provides that:

	(1) Any court when dealing with children charged with offences shall have regard to—

	
	(a) the principle that children have rights and freedom before the law equal to those enjoyed by adults and, in particular, a right to be heard and to participate in any proceedings of the court that can affect them, and
	

	
	(b) the principle that criminal proceedings shall not be used solely to provide any assistance or service needed to care for or protect a child.
	

	
	(2) Because it is desirable wherever possible—
	

	
	(a) to allow the education, training or employment of children to proceed without interruption,
	

	
	(b) to preserve and strengthen the relationship between children and their parents and other family members,
	

	
	(c) to foster the ability of families to develop their own means of dealing with offending by their children, and
	

	
	(d) to allow children reside in their own homes,
	

	
	any penalty imposed on a child for an offence should cause as little interference as possible with the child's legitimate activities and pursuits, should take the form most likely to maintain and promote the development of the child and should take the least restrictive form that is appropriate in the circumstances; in particular, a period of detention should be imposed only as a measure of last resort.
	

	
	(3) A court may take into consideration as mitigating factors a child's age and level of maturity in determining the nature of any penalty imposed, unless the penalty is fixed by law.
	

	
	(4) The penalty imposed on a child for an offence should be no greater than that which would be appropriate in the case of an adult who commits an offence of the same kind and may be less, where so provided for in this Part.
	

	
	(5) Any measures for dealing with offending by children shall have due regard to the child’s best interests, the interests of any victims of their offending and the protection of society.
	


A couple of observations:
First, as mentioned already, this provision applies to ‘any court’ and so has very wide application indeed. Accordingly, in my view it should be the main tool in the toolbox of any lawyer representing anyone under 18 years in either the Children, the Circuit or the Central Criminal Court. It should be used consistently in sentencing both with regard to the nature of the penalty imposed and the attention focused on mitigating factors of age and level of maturity. In this latter context, it is important to be aware of the increasing use to which neuroscience is being put in children’s cases notably in the US. In particular, the scientific evidence that the frontal lobe of the brain – that part responsible for rational decision-making – is not fully developed until approximately age 23 has been used to support the conclusion – long-since held by social scientists – that the different way in which children take decisions (often without contemplating fully the risks of such behaviour) means that they should not be held to be fully culpable for those decisions. This was famously applied in the Roper v Simons juvenile death penalty case before the US Supreme Court but it has widespread application in other cases and contexts too.
The other observation that is important is the reference in s 96 (1) (a) that children have rights and freedom before the law equal to those enjoyed by adults and, in particular, a right to be heard and to participate in any proceedings of the court that can affect them. Those familiar with international law will understand the significance of the reference to the child’s right to participate in decisions made affecting him- recognised in Article 12 of the Convention on the Rights of the Child. More importantly, however, it reflects the significant weight of jurisprudence developed by the European Court of Human Rights in this area notably in the twin cases of T and V against the UK (concerning the trial of the two ten year old boys for the murder of James Bolger in 1992) and later in the case of SC v UK. The principal conclusion of the Court in these cases was that
it is essential that a child charged with an offence is dealt with in a manner which takes full account of his age, level of maturity and intellectual and emotional capacities, and that steps are taken to promote his ability to understand and participate in the proceedings.

According to the Court it is insufficient for the purposes of Article 6 of the ECHR that a child is represented by skilled and experienced lawyers.  In addition, it is necessary to conduct the hearing in such a way as to reduce as far as possible the child’s feelings of intimidation and inhibition. An essential part of this process is to reduce or even exclude the publicity received by the child during the trial and on conviction (something which is now possible through the application of the amended s 93 of the Children Act to the Circuit and Central Criminal Courts).  In general, the principle requires that in order to receive a fair trial a child must be able to understand and participate in criminal proceedings. According to the Court, a child charged with an offence (not just murder) must be facilitated to understand and participate in his/her trial. The principle has particular relevance to the adult court, but clearly applies regardless of where the child’s trial occurs. 

The Court went further in SC v UK, however, when it considered the trial in the Crown Court of an 11 year old boy who had a very low intellectual level for his age meaning that he could not, it was argued, fully comprehend or participate in the trial process or give adequate instructions. Here, although the Court accepted that the ECHR does not require that a child on trial should understand or indeed be capable of understanding every point of law or evidential detail, not least because given the sophistication of modern legal systems many adults of normal intelligence are unable fully to comprehend all the intricacies and exchanges which take place in the courtroom, it held that ‘effective participation’ in this context ‘presupposes that the accused has a broad understanding of the nature of the trial process and of what is at stake for him or her, including the significance of any penalty which may be imposed’. Thus, the Court said, the defendant should be able to follow what is said by the prosecution witness, explain to his own lawyers his version of events, point out any statements with which he disagrees, and make them aware of any facts which should be put forward in his defence. On the facts, the Court noted that although the applicant was tried in public, steps were taken to ensure that the procedure was as informal as possible and many of the intimidating features of the trial in T and V cases were absent. Although the Recorder had the judgment in these cases in mind when exercising his discretion to allow the trial to proceed, the Court noted that two experts who assessed the applicant before the hearing concluded that he had a low intellectual level for his age. One concluded that while he had probably been aware that his actions were wrong, ‘his understanding of their consequences may have been adversely affected by his learning difficulties and impaired reasoning skills’. Despite the recommendation that the process be explained carefully to him in a manner commensurate with his learning difficulties, and the efforts to that end by the social worker, the Court noted that the applicant seemed to have little comprehension of the role of the jury in the proceedings or the importance of making a good impression on them. ‘Even more strikingly,’ the Court said, ‘he does not seem to have grasped the fact that he risked a custodial sentence and once sentence had passed and he was taken to the holding cells he appeared confused and expected to go home with his foster father’. In the light of this evidence, the Court found that the applicant had not participated effectively in his trial in violation of Article 6.
According to the Court, therefore, certain duties flow from the decision to deal with a child by way of criminal proceedings, rather than some other form of disposal directed primarily at his best interests and those of the community.  In particular, where the child risks not being able to participate due to his young age and limited intellectual capacity, ‘it is essential that he be tried in a specialist tribunal which is able to give full consideration to and make proper allowance for the handicaps under which he labours and adapt its procedure accordingly’. The Court did not see any conflict with this position and the failure on the part of the applicant to argue that he was unfit to plead. It noted, in particular, that it does not follow from a child being fit to plead that he is capable of participating effectively in his trial to the extent required by Article 6. The wide application of this principle is clear.

Sentence Options
Moving onto sentencing itself  it is clear that under the Children Act 2001, the Court has to choose from a range of sanctions including those directed at parents, community sanctions involving various types of probation order predominantly and detention. 
Community Sanctions

In order to implement the principle of detention as a last resort, the Children Act 2001 provides for a range of community sanctions as alternatives to detention. Few of these sanctions have been enacted with the exception of the order for costs, compensation and damages and restriction on movement order, which were commenced on 1 May 2004.
   

When a court finds a child guilty of an offence, it may impose one or more of the sanctions out in sections 108-141. The sanctions can be categorised as follows: 

· An order for fines, costs or compensation (ss. 108-110): the court must have regard to the ability of the child to pay a fine, compensation or court costs;

· An order imposed on parents, such a parental supervision order or an order that a parent be bound over (ss. 111-114): Binding over the parent requires him/her to enter into a recognizance to exercise proper and adequate control over the child. Forfeiture of the bond (up to £250) occurs if child commits another offence within the period of the order and the court is satisfied that the failure of the parents to exercise adequate control was a factor. A parental supervision order may be imposed also where the court is satisfied that a wilful failure of the child’s parents to control the child contributed to the child’s criminal conduct. It may require the parent to comply with any instruction of the court including to participate in a substance abuse programme or a parenting course and a probation and welfare officer is appointed to supervise, assist and monitor the parents. Failure to comply will be treated as a contempt of court;

· A community sanction, such as a probation order, a day centre order, an order requiring supervision by a suitable person or mentor or an order restricting movement (ss. 115-141): the court may impose a variety of community sanctions and attach conditions such as attending school, limited contact with specified individuals, attending certain places and staying away from alcohol or drugs. The community sanctions include the basic Probation Order, where the child agrees to be supervised by a Probation Officer and three variations on this order. The first of these is the Probation (training or activities programme) Order where a child can be referred to a specific programme with the agreement of the programme manager. The second is the Probation (intensive supervision) Order where the child is closely supervised, must attend an educational or training course or undergo treatment, and reside at a specific address for a period up to 60 days. The third is a Probation (residential supervision) Order which provides for residence in a place other than the child’s home, such as in a hostel approved by the Probation and Welfare Service. Two further orders provide for the child to be placed in the care of a person other than a family member – the Suitable Person (care and supervision) Order according to which the court may, with the parents’ consent, assign an offender to the care of a suitable person where the parent is unable to cope or the home environment unsuitable and the Mentor (family support) Order which allows the offender to stay in the home but receive help and advice from a suitable person while under the supervision of a Probation and Welfare Officer. A Restriction on Movement Order is similar to a curfew insofar as it prevents the child from attending certain places and requires him/her to be at home between certain hours and a Day Centre Order provides for attendance at a day centre (for the purposes of leisure, sporting or other constructive activities) to be approved by the Minister for Justice. A maximum attendance of 90 days, not necessarily consecutive, can be required;

· An order placing a child in detention or combining detention and supervision in the community (ss. 142-156): In addition to placing a child in detention, the Act introduces an important sanction, which requires the offender to serve half his sentence in detention and the other half in the community. It is to be hoped that this would develop as the normal type of sentence to be imposed where detention is deemed appropriate given its potential to successfully reintegrate the offender into the community on release.

Although it prohibits sentencing children to prison, the Children Act, as amended, makes provision for children under 16 years to be detained in a Children Detention School (now under the remit of the Irish Youth Justice Service) or those over 16 years to be detained in St Patrick’s Institution. Significantly, with respect to the order of detention, the court is required under s 143 to only impose an order imposing a period of detention on a child unless it is satisfied that detention is the only suitable way of dealing with the child and, in the case of a child under 16 years of age, that a place in a children detention school is available for him or her. Further remarks to make here are as follows;

Section 96 above enshrines as a statutory principle the concept of detention as a measure of last resort. This makes it clear that when sentencing a child, detention should be the last option. But what is often missed is that s 96 does not only apply to the sentencing process. The wording is to require that ‘Any court when dealing with children charged with offences shall have regard to...the considerations that follow including the principle of detention as a measure of last resort. Accordingly, this principle (and the others in s 96) should be put before the court in a hearing on remand/bail or at any stage of the process as is relevant.

The other requirement set out in the 2001 Act relates to the obligations on a judge when ordering a community sanction. In particular, according to s 116, when the court intends to impose a community sanction it shall explain to the child in open court and in language appropriate to the level of understanding of the child
	
	
	(a) why a community sanction is being imposed,

	
	
	(b) the terms of the sanction and any conditions to which it is being made subject,

	
	
	(c) the expectation of the court that the child will be of good conduct while the community sanction is in force and the possible consequences for the child of his or her failure to comply with the sanction and any such conditions, and

	
	
	(d) the expectation of the court that the child's parents or guardian, where appropriate, will help and encourage the child to comply with the sanction and any such conditions and not commit further offences.


This clearly ties in importantly with s 96 obligations to ensure the child participates effectively and it is a hugely important step in ensuring that the proceedings in (all courts) involved a dialogue between the young person and the sentencing authority. 

Conclusion

To conclude I want to simply alert you to the possibility of further challenge under the ECHR. Recent cases have advocated reliance on the child’s right to rehabilitation enshrined in article 40 (as part of respect for family life under Article 8). Taken together with Article 3 challenges to the treatment of children in detention (including the lack of addiction counselling and psychiatric services), Article 2 of the First Protocol regarding access to education, the Court’s case law shows that there is much fertile ground to be ploughed here. I wish you every success in that regard. 
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