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Good afternoon ladies and gentleman. Before beginning, I would like to extend thanks to the Irish Penal Reform Trust and Senator Ivana Bacik for the invitation to participate in this presentation and discussion about alternatives to custody. I want firstly to make a few points about the numbers of prisoners serving short sentences in Irish prisons as a basis to explore the potential for making greater use of alternatives to custody. The second part of the paper will highlight some considerations for reconfiguring the use of alternatives to custody. 

The most recent published data from the Irish Prison Service (for the year 2008) demonstrates that those serving sentences of less than six months account for just under 6% of the prison population or what is known as the ‘prison stock’ on a given day
.  Taken at face value, this would appear to be a modest proportion within the overall population. However, a very different picture emerges when we examine the actual number of committals under sentence in 2008. What is found is that of the 8,043 committals under sentence, 5,020 are for periods of less than 6 months. In other words, prisoners serving sentences of less than six months account for 62% of the total committals under sentence. The difference between the modest proportion of short-term prisoners in the system on any one day and the high proportion of short-term prisoners coming into the system each year draws attention to the scenario where large numbers are processed through the prison system often for relatively short (and indeed frequently very short) periods of time. 
The nature of offending for short term prisoners suggests that there is potential to impose community-based sanctions without comprising on public safety and protection. According to the statistics from the Irish Prison Service, the vast majority of prisoners serving short-term sentences are committed for non-violent offences. Of those committed under sentence for a period of less than six months in 2008 (n = 5,020), 1,925 committals (38%) were for road traffic offences. In 2008 alone, there were 2,520 committals to prison for fine default (Irish Prison Service, 2008)
. The nature of these offences and the short periods spent inside leads us to question the purpose of prison in these cases. It is well-documented that imprisonment and particularly short-term imprisonment has the potential to cause inordinate social and economic damage by uprooting individuals from their families and communities, disrupting employment and accommodation arrangements (particularly for those in rented accommodation). In addition to the high cost of imprisonment (€92,717 per annum in 2008), there are additional costs associated with prisoners on release especially where employment and accommodation has been lost during the custodial period. Overall, while there is general agreement that imprisonment is an appropriate sanction for serious and violent offenders, clogging the prison system with those who do not pose a risk to public safety appears to be an imprudent use of scarce resources. 
Looking towards Alternatives to Custody
Within the present framework, a range of sentencing options provide for financial recompense, rehabilitation and reparation through the use of fines, community service orders and probation orders amongst other sanctions. In addition, curfew, exclusion and restriction on movement orders are intended to minimise and control risk/offending behaviour in the community. Given these existing measures and in the absence of any compelling evidence to the contrary, it would seem premature and unwise to introduce additional alternatives to custody at this juncture. The experience from England and Wales which has one of the highest prison population rates
 in Western Europe should signal caution. Writing in 2003, the leading UK lawyer and criminologist Andrew Ashworth described the situation where ‘English courts have probably the widest choice of alternative sentences in any European nation, but it is not easy to suggest what benefits this has. It certainly does not lead courts to use custody less frequently’. 
A basic principle when considering alternatives to custody for non-violent offences is that their use should be directed towards minimal intervention in the first instance (e.g. through use of a financial penalty). For many offenders, the imposition of a fine provides an adequate response to the crime and no further action is necessitated. Naturally, factors such as the profile of the offender, previous offending, compliance with previous orders and/or the nature of the offence will necessitate more direct intervention on a graduated basis in the form of supervision or intensive supervision from criminal justice personnel. 
Supervision Orders

Where a contact or supervision element is required, the Community Service Order (CSO) introduced under the Criminal Justice (Community Service) Act 1983 allows a judge to sentence a convicted offender to between 40 and 240 hours unpaid work in lieu of a specified term of imprisonment or detention. It is intended as a sanction that offers an alternative to custody for offenders aged 16 years and over
. In 2008, 1,413 community service orders were supervised by the Probation Service. However, a recent report commissioned by the Department of Justice, Equality and Law Reform - Report on Value for Money and Policy Review of the Community Service Scheme (2009) -  identifies that the use of community service varies substantially across the country and use of community service is remarkably low in some areas. In fact, during 2006 just 12 Courts accounted for 60% of the total number of community service orders made in the country. Potential reasons given for this disparity range from the nature of the offences dealt with in these Courts, the unsuitability of the offender, the decision-making of the presiding judge, the probation service personnel involved or the lack of a suitable community service project in the area. 
The other main supervision order is the Probation Order (Probation of Offenders Act 1907) the purpose of which is to rehabilitate the offender, protect the public and prevent re-offending. While many of the conditions attached to a probation order can be overseen by a Probation Officer (such as reporting requirements, residence requirements), it remains the case that the imposition of additional conditions in relation to drug treatment or mental health may be restricted if the services are not available within the geographical area. To the extent that this influences judicial decision-making is unknown, however, common sense dictates that limitations on key services to address criminogenic need raises concerns about the feasibility of credible supervision in the community for some offenders. 
Costs of Alternatives to Custody vis-à-vis Imprisonment

The cost of alternatives to custody relative to the cost of imprisonment provides a favorable rationale for their use with those offenders who do not pose a risk to the public. Many non-supervisory sanctions such as fines and compensation orders have limited costs attached to the criminal justice system. Recent figures estimate the average community service order cost per individual to be €4,295 in 2007 and the equivalent period of imprisonment to be €27,478 (Department of Justice, Equality and Law Reform, 2009). While alternatives to custody are substantively cheaper than the equivalent period in custody, a key aspect of their effective delivery is the availability of adequate resources to provide a level of supervision and related support that is commensurate with the risk and criminal profile of the offender. Without this, the legitimacy of alternatives to custody in the eyes of the public and their credibility with the judiciary is compromised.  

Diversion from the Prison System

A common message emanating from those jurisdictions that have used alternatives to custody to reduce their prison populations is that the pendulum must swing only in the direction of removing individuals from the prison system and not towards bringing lower risk offenders deeper into the system. While advocating for greater use of alternatives to custody, the salience of retaining these sanctions for individuals who would otherwise go to prison, rather than less serious offenders cannot be overemphasized. The danger of imposing alternatives to custody on those who’s offending does not merit it, is that more individuals move further into a system that is already overburdened without reducing the prison population. 
Offender Compliance with Alternatives to Custody

The credibility of community-based alternatives to custody is contingent on offenders complying with them in the first instance.  Where an offender does not comply, the onus is on the criminal justice system to sanction the offender. Roberts (2003) argues that the need to respond to non-compliance in an appropriate way is ‘a question of balance’ – he argues that too punitive a response from the courts will undermine the goal of keeping individuals out of prison. In the Irish context, this is best illustrated by reference to the earlier cited figure that over two and a half thousand committals were made to the prison system for fine default in 2008. Provision in the Fines Bill should go some considerable way towards addressing this problem, although the importance of ensuring that imprisonment is used as a last resort cannot be over-stated.  The extent to which non-compliance with other community-based orders culminates in periods of imprisonment is unknown. The use of sentencing guidance and/or legislative measures offer the potential to ensure that custody is retained for more serious and violent offenders. For example, the Children Act 2001 already makes provision within the legislation to deal with non-compliance by using alternative community-based options. The rationale is that if custody is not deemed necessary at the time of sentence for the offence then it should not be used where an offender does not comply with the terms of the sentence. 
Challenges Ahead
Crime and imprisonment are emotive issues and ready vehicles for politicization especially when fuelled by the media. The political will to change is one hurdle followed by the challenge of imparting to the public the logic of using alternatives to custody without compromising public safety. That said, the challenge may not be as great as anticipated. In the most recent Garda Public Attitudes Survey (Browne, 2008:61) eight out of ten respondents agreed that prison does not prevent re-offending (80%) while six out of ten felt that alternatives to prison should be used for all but the most serious crime and offenders (60%). 
The final challenge relates to the judiciary and ensuring their co-operation in the process of change as Coyle (20003:5) describes: sentencing is carried out by the judiciary and if the judges and other sentencers have no confidence in the alternative penalties they will not be minded to use them. While sentencing guidance can be circulated and training delivered we rely on the engagement of the judiciary to execute consistent and long-term change in sentencing practices. 
Many thanks for your attention. 
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� A snapshot of the prison population was taken on 05 December 2008 (Irish Prison Service, 2008).


� It is widely reported that 3,366 fine defaulters were imprisoned up to the end of October 2009.


� The prison population rate in England and Wales is 154 per 100,000 (based on an estimated national population of 55.08 million at end of March 2010 from Office for National Statistics figures). In Ireland, the rate is 85 per 100,000 (based on an estimated national population of 4.58 million at June 2009 from Eurostat figures). [Source: Kings College London World Prison Brief]


� The order is applicable to the majority of offences other than those with sentences fixed by law. In the Irish context the sentencing judge is required to specify the prison sentence that would otherwise have been passed. 
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