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White Paper on Crime
IPRT Response to Discussion Document 2

Criminal Sanctions

Introduction

IPRT welcomes the publication of the second Discussion Document in the White Paper process, which we believe sets out many of the most fundamental issues of penal policy in an Irish context.  IPRT has addressed many of the issues raised in the Discussion Document in its body of recently published Position Papers, particularly:

· Position Paper on Human Rights in Prison
· Position Paper on Complaints, Monitoring and Inspection in Prison
· Position Paper on Penal Policy with Imprisonment as a Last Resort

· Position Paper on Planning the Future of Irish Prisons

· Position Paper on Mandatory Sentencing

· Position Paper on Community Sanctions 
In this submission, we aim to make observations on some of the main issues raised and provide answers to the questions raised in the Discussion Document and we look forward to engaging with other stakeholders in discussion around the issues raised.

1.
Purpose of Criminal Sanctions
IPRT broadly agrees with the analysis in the Discussion Document of the various different purposes behind the use of sanctions and would make the following observations: 
· Criminal Sanctions in the Context of Crime Policy

It is particularly welcome that the Discussion Document places criminal sanctions in the context of crime policy as a whole. The Discussion Document also addresses the issue of public confidence in the system and the idea of the use of sanctions primarily as retribution – the sense that it is right or just to punish individuals for committing crime.  It is unavoidable that this is a major theme of public debate around crime.  It is understandable that society wishes to see offending behaviour punished and that the punishment is just and appropriate.  However, we would argue that the use of sanctions should always be minimised and alternative means of obtaining the objectives of wider crime policy - “public protection” or “community safety” - should be exhausted where possible.  IPRT believes that a serious imbalance has developed in the response to crime in Ireland, which has prioritised punitiveness over crime prevention and crime detection. 
· Crime Policy in the Context of Wider Social Policy
There are also deeper social policy objectives that must inform the whole area of crime policy.  The same policies that are effective in reducing crime may also be effective in reducing other social problems, particularly problems associated with inequality such as alcohol and drug misuse, homelessness, educational disadvantage and poverty.  In this sense, IPRT believes that criminal justice policy cannot be viewed as an area discrete from wider social policy.  If we agree that the wider objective of Irish social policy is about building sustainable communities, then crime policy should be seen as a means to achieve this goal, not as an end in itself.  Concepts of social justice and of community respect for human rights must inform crime policy in a meaningful way.  

· Human Rights as a Foundation for all Sanctions

IPRT is committed to respect for human rights of all persons in the penal system.  This includes victims’ rights, which have been consistently failed by the existing structures of our adversarial system of justice.  We have set out the human rights standards that apply specifically to imprisonment in our Position Paper on Human Rights in Prison.  With regard to the protection of those rights, we believe that it is important to emphasise that international law makes clear that the enforcement of human rights standards must be situated primarily at the domestic level.  Oversight and accountability structures must be put in place at the national level to ensure effective protection of rights.  We have set out the human rights issues around accountability in our Position Paper on Complaints, Monitoring and Inspections in Prison.  
· Sanctions and Incapacitation

As outlined in the Discussion Document, the available international evidence suggests that even if it could be shown that increasing imprisonment had an effect of reducing crime (and that is not clear), the economic and social cost of such an expansion would be far greater than any promised benefit.  There is also a danger in assuming that crime ceases when a person is imprisoned.  The rehabilitative potential of imprisonment is minimal, particularly in large overcrowded institutions with inadequate resources to engage with the majority of prisoners.  The reality of Irish prisons today involves high concentrations of illegal drug use, violence and organised crime, where the detention of young, less serious offenders with older offenders can have a criminogenic effect of drawing prisoners into more serious crime and involvement or alignment with criminal gangs.  Coupled with the barriers to employment and the other social harms caused to individuals during imprisonment, this negative socialisation might well see imprisonment as a causative factor in worsening criminal behaviour over a period of time.

· Sanctions as Deterrence

As outlined in the Discussion Document, there is an important and often ignored distinction between the deterrent effect of a penalty being imposed and the deterrent effect of changes in penalty severity.  The Document correctly points also to speed and certainty of penalty as being the most important factor influencing individual behaviour.  IPRT believes that an exaggerated belief in the deterrent effect of increased sentences, which is not supported by any evidence base, is the most important misconception within penal policy.  

· Sanctions and Rehabilitation

We firmly believe that rehabilitation is achievable with regard to many categories of offenders.  Our Research Paper on the Reintegration of Prisoners in Ireland outlines many of the existing obstacles to reintegration and the potential for former offenders to desist from offending behaviour.  Two key factors in relation to rehabilitation and re-offending are (i) the need to adequately resource community and statutory services working with released offenders; and (ii) the detrimental and corrosive effect of prison overcrowding in frustrating efforts at rehabilitation within prisons.

· Sanctions and Reparation

The areas of restorative justice and community service are addressed briefly in the section of the Discussion Document on non-custodial sanctions, referring to the report of the Commission on Restorative Justice.  Voluntary community service can also have a significant reparative function, managing offenders to “pay back” the community for the harm caused by crime.  IPRT strongly believes that there is great potential to significantly shift the emphasis of our penal system towards reparation to victims and to the community through greater reliance on restorative solutions.  This will require a concrete plan to implement the recommendations of the Commission on Restorative Justice and the further development of the Community Service Order scheme.
· Knowledge about Sanctions in Ireland
There is a dearth of information about the use of sanctions in Ireland.  In order to provide a comprehensive view of the system of sanctions, we need to move away from piecemeal analysis undertaken on an ad-hoc basis to a more structured, continuous assessment of the effectiveness of criminal sanctions. While statistical data is collected annually regarding court disposals, there is a significant lack of comparative analysis in relation to the use of sanctions by different courts; the effectiveness of sanctions (including an analysis of re-offending rates and the causes of re-offending); and a cost analysis of the use of various sanctions.  Although analyses of the various discrete elements of the system are available – the recent Value for Money Review of the Community Service Order Scheme being one such example. 
2.
Non-Custodial (Community) Sanctions

IPRT’s Position Paper on Community Sanctions sets out our views on the potential for wider and more effective use of non-custodial sentencing options.  In broad terms, we would agree with the analysis of the current range of available sanctions set out in the Discussion Document.  A number of principles should underpin the use of criminal sanctions to address the potential for the inappropriate use of these sanctions.  

· Community sanctions should not be used as a way of dealing with social issues which create pathways to crime and/or to imprisonment;

· Community sanctions should not widen the reach of the criminal justice system to include individuals who should be dealt with using prevention and early intervention mechanisms or restorative justice processes;

· Community sanctions should not be used as a ‘step’ towards custodial sentences;

· Community sanctions must be age and gender specific, and tailored to the needs of the individuals involved.
We would make the following observations in respect of the main available sanctions:
· Youth Justice and Community Sanctions

The operation of the Children Act 2001, which includes a statutory duty to exhaust all non-custodial options before a sentence of imprisonment is imposed, demonstrates the potential to reduce recourse to detention as part of an effective crime strategy.  This has been made possible by proper resourcing of community sanctions and diversion programmes.
· Recent Developments

· Electronic Monitoring

While welcoming the Minister’s recent announcement of a pilot project for the use of electronic monitoring technology, IPRT remains sceptical about the potential for such a system both in terms of efficacy and cost.  We are also aware of experience in other jurisdictions of the fallibility of the monitoring technology and a potential net-widening effect, whereby monitoring becomes used for offenders that would not otherwise have received a custodial sentence – thereby defeating the rationale behind its introduction. 

· Adult Cautioning

In principle, IPRT believes that this scheme, which has some similarities with case management practices for young offenders, has great potential to deal expeditiously and effectively with less serious categories of offenders.

· Innovations in Court Practice
IPRT fully supports the work of the Drug Treatment Court, currently operating in Dublin, and believes that this model can be extended to a national basis.  We are aware that there has been some criticism of the rate of full successful compliance with the programme.  However, we believe that recognition of the nature of addiction is necessary when considering the significance of short-term changes in behaviour.  IPRT also fully supports the work of the court liaison initiative being operated by the Central Mental Hospital at Cloverhill to identify persons before the court who might more appropriately be referred to mental health services.
· Restorative Justice

IPRT recommends that a concrete plan be put in place by the Minister for Justice to act on the recommendations of the Commission on Restorative Justice contained in its recent report.
In Response to the Questions Identified for Consideration:

· To what extent do non-custodial penalties meet the objectives of sanctions and, in particular, contribute to crime reduction and public protection? 
There is a large body of evidence, including analysis carried out by the Department of Justice and Law Reform, which shows that community sanctions can result in lower rates of re-offending and at lower cost to the State than the corresponding custodial penalty.  Non-custodial disposals offer the opportunity for the offender to repair the harm done to individual victims and to the community.  At the same time, non-custodial sanctions also have the advantage of avoiding the harms caused by imprisonment, including the long-term social and economic harm to offenders and their families caused by even short periods of imprisonment.

· What improvements can be made to increase the effectiveness of the existing non-custodial penalties? 
Proposals to make the system of fines more effective and to reduce the wide use of imprisonment in cases of default on fines are set out in the Fines Bill (in respect of which IPRT has made a submission).  In relation to community service orders, IPRT believes that there is potential to extend the range of options within that scheme particularly with regard to providing gender and age specific options.  There is also the need to consider what system of support should accompany non-custodial sanctions in order to increase the potential to address the causes of crime on an individual level (for example, by supporting the offender in gaining skills and education; employment or training; by addressing social welfare needs, etc.)
· Could greater use be made of the existing non-custodial penalties?  If so, in what circumstances? 
IPRT strongly believes that far greater use of community sanctions in place of imprisonment is possible, as has been identified in the Department of Justice and Law Reform’s value-for-money analysis of the Community Service Order scheme.  Non-custodial, restorative and reparative sanctions should be the automatic sanction in case of default, with imprisonment a last resort only.  Judges should be required to give reasons in all cases where a custodial sanction is imposed.
· How can non-custodial sanctions which do not automatically lead to a custodial sanction in the event of non-compliance be developed? 

The effectiveness of non-custodial sanctions can be improved in two ways: a) by developing a wider range of non-custodial disposals and/or b) by making the non-custodial sanctions more flexible to prevent non-compliance.  
IPRT does not necessarily recommend the first solution.  Introduction of more sanctions can lead to a more complicated system where the ‘punishment’ for non-compliance may be another sanction that the offender may not be able to comply with, leading inevitably to the use of a custodial sanction in the end.  We submit that the current range of non-custodial disposals is sufficient, and that the flexibility of the system rather than the range of sanctions should be improved.  A vital element of an introduction of a system of more flexible non-custodial sanctions is a thorough analysis of the reasons for non-compliance in the existing system.  Such an analysis should include looking at factors such as age, gender, disability, caring responsibilities, employment and training commitments, family circumstances, financial circumstances, mobility and addictions.  It is IPRT’s view that only when such an analysis is available will it be possible to adjust a system in a way that makes it responsive to the individual circumstances of offenders subject to non-custodial sanctions, thus improving compliance. 

· What can be done to ensure that non-custodial sanctions address offending behaviour? 

The first step of the development of any system that deals with offending behaviour should be a thorough analysis of the causes of crime in Ireland.  A closer look at the characteristics of the prison population, for example, discloses a high level of unaddressed needs (such as low educational attainment, homelessness, addictions, chaotic family background, etc) which criminal sanctions can only deepen.  It is important to stress that any sanctions available in the criminal justice system should only be treated as a last resort in addressing offending behaviour, with resources re-directed to prevention and early intervention as a more effective way of addressing individual and community needs. 

Should sanctions be applied in the circumstances where other solutions have proven ineffective, they should be developed in such a way as to give individuals an opportunity and support to address their needs as well as to provide for the restorative and/or punitive element.  In this respect, any sanctions should be tailored to individual circumstances of the offender as well as the needs of victims or a community as a whole.  This approach could, for example, link the restorative element of the sanction with a training and employment element, or support to effectively address financial difficulties, addictions, homelessness, etc.  Of vital importance here is the investment in appropriate resources in the statutory and non-statutory sector organisations to provide such support as well as providing supervision.
· Could non-custodial sanctions be used to make up for any shortfalls in public service provision?  If so, how? 
Non-custodial sanctions should only be used in such circumstances where:

a) it is justified, proportionate and appropriate to include elements of public service into a sanction as part of the “paying back” to the community;

b) such inclusion does not remove the overall responsibility of service providers (state or voluntary) for appropriate service provision;

c) such inclusion does not raise ethical issues such as the use of non-paid workforce; and

d) the implementation of such sanctions is appropriately regulated, supervised and monitored to ensure accountability.

If these principles are respected, then IPRT believes there is great potential for socially useful work to be carried out under the Community Service Order scheme, whereby offenders can “pay back” the community for any harm caused by offending.

· Should all non-custodial sanctions require a statutory basis? 
Yes, in the interest of transparency and legal certainty.
· What kind of role should communities have in the operation of Community Service Orders? 
The role of communities in taking responsibility for and participating in the rehabilitation of offenders is greatly under-developed.  While there are many examples of good practice in this regard from local authorities and from voluntary bodies, IPRT strongly believes that employers and community bodies should be encouraged and supported to engage with offenders in a more structured way.  One area of great potential in this regard is in relation to sporting bodies, who IPRT believes could benefit greatly from structured voluntary work, while also providing opportunities to young offenders for positive experiences of community involvement.

· What types of non-custodial sanctions might be appropriate for less serious but prolific offenders?
We consider that significant changes in the effectiveness of non-custodial sanctions could be achieved if they were more flexible and if they had the capacity to address the causes of offending behaviour.  As stated above, IPRT’s view is that non-custodial sanctions should play a part in addressing the needs of individuals that lead to offending behaviour, and could include elements such as placement in training and education; development of ‘soft skills’; support for addressing financial difficulties, homelessness, addictions, etc. 
· What type of community sanctions are most cost-effective?

All existing community sanction options are cheaper and more cost-effective than custodial alternatives.  IPRT believes the focus of policy at this point in time should be in extending the range and options available to sentencing judges in terms of suitable community sanction referrals.

3.
Imprisonment 

IPRT’s positions in relation to the appropriate use of prison, prison accountability and human rights within the prison system are set out in detail in three position papers:

· Penal Policy with Imprisonment as a Last Resort
· Human Rights in Prison

· Complaints, Monitoring and Inspection of Prisons 
Questions for Consideration 
· To what extent does imprisonment meet the objectives of sanctions and, in particular, contribute to crime reduction and public protection? 
IPRT believes that, at present, the incapacitation role of imprisonment is overstated and overestimated.  Imprisonment clearly has a role with regard to dangerous, violent and more serious offenders; but its function with regard to the large proportion of non-violent and less serious offenders is less clear.  On the other hand, the damaging effects of prison with regard to entrenching offenders in deeper cycles of offending behaviour are understated and often not fully appreciated.
· How much use should be made of imprisonment?  Should specific measures be introduced to either reduce or increase the prison population? 

IPRT agrees that the size of the prison population is a question of political choice and determination.  Government should set an optimum level of prison population as a policy goal: as a beginning, prison expansion should at least be stopped, and in the medium term the use of prison should be reduced.  Strategies and policies can then be put in place to achieve those goals.  If diversion in youth justice policy continues to be supported; if changes are introduced to sentencing law to divert offenders; and if community sanctions are properly resourced; then IPRT believes that prison expansion will no longer be necessary and the current prison population can be significantly reduced.  
Furthermore, the planning of prison policy should become more open and evidence-led.  In other jurisdictions, complex models for projecting prison population trends are employed and are made accessible to members of the public.  A geographical breakdown of where offenders and prisoners come from should be used to identify the areas of the country where prisons might most usefully be located, incorporating the principle of more small prisons rather than larger institutions (so called ‘localism’).  A detailed picture of the current prison population – types of offences, length of sentences being served – should also inform the general security classification needs of our prisons (e.g. the need for an open prison for women and the need for a prison for young adult offenders).
· Is there sufficient awareness that there are on-going effects from a criminal sanction, even after the sanction has been complied with?  If not, how might such awareness be increased? 
There may well be a gap in public understanding around the legal significance of a criminal conviction.  However, IPRT is concerned that measures are put in place to minimise and reduce the impact of convictions, through the enactment of spent convictions legislation as a priority and also by the extension of the grounds of discrimination under equality legislation to include criminal convictions.
· Should mechanisms be put in place to curtail the number of short prison sentences?  If so, what mechanisms? 
The introduction of a statutory provision equivalent to section 96 of the Children Act, which would oblige judges to exhaust all alternatives before imprisoning someone in the District Court, is a key element in addressing the current overuse of short prison sentences.  This should be accompanied by an obligation on sentencing judges at the District Court level to provide written explanations of all custodial sentences.  Legislation may not be enough to change judicial practice, so dialogue with the judiciary and collation of sentencing practice across the country will provide the necessary evidence base to allow more informed sentencing.

· Is imprisonment the only realistic option when dealing with prolific but minor offenders? 
It is IPRT’s view that the sanction of imprisonment should only ever be used as a last resort and only in cases where no other sanction would be appropriate due to the seriousness of the offence.  As stated above, a closer look at the characteristics of the prison population in Ireland discloses the vast unaddressed needs that impact on pathways to imprisonment.  Among such needs are often homelessness, a variety of addictions, social and economic deprivation, low educational attainment, and so on. 
The prison system is not able to address such needs; neither should it be expected to do so.  It also needs to be stressed that short, but frequent, sentences of imprisonment cause significant harm to an individual and may deepen their inability to address their needs and the offending behaviour.  The current prioritisation of resources to assist prisoners on long-term sentences impacts negatively on the ability of the prison system to engage with those who are serving shorter sentences – over 60% of the current prison population.  Multiplying the numbers of people sentenced to prison for minor offences will only compound those difficulties. 

A thorough analysis of the causes of repeat offending is needed to develop the ways in which such needs could be addressed without recourse to custodial sanctions.  Again, it is important to stress the role of prevention and early intervention in this respect, as well as the role of appropriate flexible non-custodial sanctions combined with appropriate support for addressing the causes of repeat offending. 
· How can temporary release arrangements be integrated with supervision and reintegration assistance while also addressing the needs of the victims of and/or witnesses to the particular crime? 
As set out in our Research Report on the Reintegration of Prisoners in Ireland, IPRT believes that the use of temporary release (TR) as a safety valve to relieve overcrowding should cease.  In such cases, TR is often not supported by any plan or development of post-release support, increasing the potential for re-offending.  IPRT believes that more structured use of TR as a tool for supporting post-release integration would be possible if the sanction of imprisonment was only ever used as a last resort, which in turn would lead to a decrease in the prison population and the pressures on prison places.  It is important to stress that the role of the prison system in the preparation of prisoners for release, and the need for establishing contacts with services in the community, is embedded in the European Prison Rules 2006 in a number of Basic Principles which state:

· Life in prison shall approximate as closely as possible the positive aspects of life in the community (Rule 5)
· All detention shall be managed so as to facilitate the re-integration into free society of persons who have been deprived of their liberty (Rule 6)
· Co-operation with outside social services and as far as possible the involvement of civil society in prison life shall be encouraged (Rule 7)
Currently, the prison system struggles with the use of TR as a tool for structured and supported post-release integration of prisoners.  Short notice of release – sometimes amounting to no more than couple of hours - may undermine the work being done with a prisoner prior to release, and some of the service providers interviewed for our recent research noted that this leads to prisoners being “lost” by their organisations on release, or the vital support needed in the first few days post-release is not provided at all.  Consideration should be given as to how to improve communication between prison staff and service providers to avoid such situations.

Consideration should also be given to the nature of TR supervision and support.  While in some cases it is necessary for statutory organisations to be responsible for supervision (i.e. the Probation Service), it may be more effective in cases of less serious offences to allow for supervision and support by community-based projects.  Again, our recent research indicates that former prisoners find it easier and are more willing to constructively engage with community-based projects.  The potential for such solutions should be developed further as it also brings the communities affected by crime closer to taking responsibility for post-release integration. 
While we recognise the right of victims in particular to be offered information about release, provision of such information should be handled in a sensitive manner and should also include detailed information about: a) the work that has been done with the offender to address their behaviour while in prison; b) the system of support and supervision that is available post-release.  Our research on reintegration of former prisoners indicates that release of information in certain cases, in particular high-profile cases, and the often negative response of the victims and communities to such information can hinder the individual’s efforts to reintegrate and may inadvertently increase the potential for re-offending. 

· How might a cost-effective prison policy best be achieved? 
The short answer is that a smaller prison system, married with effective use of community sanctions, will produce major cost-savings to the exchequer.  In the longer term, IPRT believes that a number of elements are needed to achieve a cost-effective prison policy:

· a development of effective strategies for prevention and early intervention to address the causes of crime on community and individual levels without the need for recourse to criminal sanctions;

· the response of the criminal justice system as a whole should be based on restorative principles and the use of restorative justice should be expanded as soon as possible;

· where a criminal sanction is considered necessary, proportionate and appropriate community-based disposals should be the default option.  These, should be flexible to ensure compliance and to address the needs of individuals that may cause offending behaviour in the first place;
· where imprisonment is necessary as a sanction of last resort, this should be implemented in smaller locally-based institutions taking precedence over large prisons located far away from communities.  Smaller institutions can also provide more open prison places with linked to local communities to support reintegration of prisoners towards the end of their sentences. 

4.
Sentencing
IPRT’s positions in relation to sentencing law and practice are set out in detail in a number of our Position Papers, including:
· Position Paper on Mandatory Sentencing
· Position Paper on Penal Policy with Imprisonment as a Last Resort

· Position Paper on Community Sanctions

Questions for Consideration 
· Does Irish sentencing policy require greater structuring and how should this be achieved? 
IPRT’s primary concern in relation to sentencing law and practice relates to the detrimental effect of mandatory and presumptive sentencing on our sentencing law and on penal expansion.  IPRT’s Position Paper on Mandatory Sentencing sets out in detail the reasons why we believe that mandatory sentencing laws should be repealed and any further proposal in this area resisted.  In line with the recommendations of the Law Reform Commission in its report on sentencing, we believe that there are a number of initiatives that would contribute to greater consistency and transparency in sentencing.  IPRT supports the introduction of:
· Sentencing Guidelines and Collection of Data
· Judicial Explanation of All Custodial Sentences
· Judicial Supervision of Sentencing by the Superior Courts
· What principles should underpin sentencing policy? 
As well as the purpose behind sanctions addressed above, a clear statement of sentencing policy in non-statutory guidelines should include the principle of imprisonment as a last resort and the principle of proportionality between the severity of sentence and the seriousness of an offence.  Sentencing guidelines should also identify aggravating and mitigating factors.  The Law Reform Commission provided a detailed list of such factors, as well as recommending that maximum sentences and levels of fines should be regularly reviewed and an Institute should be established or assigned to compile statistics and other data on sentencing.
· What value, if any, would sentencing guidelines provide? 
Guidelines could aid transparency and consistency, contributing to public confidence in sentencing.
· Is the role of victims in the sentencing process adequate? 
A clear distinction must be made between the appropriate role of victims in the trial process or the right to be heard at the point of sentencing, on one hand, and any involvement in directing sentencing on the other.  There are many areas in which victims and their families should be more effectively involved, in line with human rights standards.  These issues are addressed extensively in the report by the Irish Council for Civil Liberties.  These issues should always be separated from the judicial function of sentencing and setting penalties.
· How could popular understanding of the principles and processes involved in sentencing be promoted?  Which body/bodies would be the most appropriate to pursue this objective? 

IPRT is of the view that the public discourse regarding the criminal justice system in Ireland is significantly underdeveloped.  This includes a significantly underdeveloped debate about the use of imprisonment, the nature of custodial sanctions, the reality of prison life and its effects on individuals, their families and the communities. 

One of the main principles of the provision of information about the role of the criminal justice system and the ways in which it operates should be making it available in a variety of formats – i.e. written, audio and video, in plain language and in easy-to-read versions – in a language that avoids legal jargon.  Criminal justice institutions should promote openness and transparency, as well as community involvement in decision making and implementation of sanctions.  Consideration should also be given to the development of stronger community links by institutions such as the Law Society, law departments of universities, etc. 
1

