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Introduction

The Irish Human Rights Commission (IHRC) welcomes the opportunity to contribute to the review of the Employment Equality Act with respect to the possible extension of the grounds of discrimination covered under the Act.  As set out in the Commission’s Strategic Plan 2003-2006, Equality and Human Difference is a key priority area of work for the IHRC.  A key aspect of our work in this area has been the development of a close working relationship with the Equality Authority and the Commission has executed a memorandum of understanding with the Authority to ensure that the work of our two organisations is complementary to one another.  With this in mind, the IHRC has studied with interest the Equality Authority’s Review of Discriminatory Grounds covered by the Employment Equality Act 1998 and we support the evidence–based claims contained in that Review for the extension of the grounds of discrimination covered by the Act to include the four grounds specified, namely Socio-Economic Status/Social Origin; Trade Union Membership; Criminal Conviction/Ex-Offender/Ex-Prisoner; and Political Opinion.

We have also read with interest the UCC report commissioned by the Department, and we believe that this in-depth research further strengthens the case for extending the grounds of discrimination under the Act.  We note that, while there is some reference to international human rights standards in the paper itself, the UCC Report has a primarily comparative focus.  We believe an analysis of the relevant human rights standards is an essential part of the review process and the main focus of the IHRC in this submission is to identify those standards in human rights law which would support extending Irish anti-discrimination law in relation to the grounds of discrimination specified.  First, however, we wish to make some general points about the nature of equality and non-discrimination protections currently in place under Irish law and their relationship with human rights norms.
1.
International human rights law and equality

One of the most interesting aspects of anti-discrimination law in the jurisdictions described in the UCC report is the close linkage between anti-discrimination law and the international human rights obligations of the states examined.  In Canada, for example, the interpretation and application of equality guarantees have been strongly influenced by the obligations of that state under international human rights treaties.
In the view of the IHRC domestic anti-discrimination law in Ireland has not benefited to the same extent from the influence of international human rights law at either the constitutional or the legislative level.  There are a number of reasons for this, not least because of the approach taken by the Irish courts to the interpretation of Article 29.6 of the Constitution and to the impact of international treaties in the national legal system.  One of the results of the rigidly ‘dualist’ attitude of the Irish courts to international human rights law is that recent developments in international human rights law in the area of non-discrimination law have not permeated the Irish legal system as much as might be desirable.
European Convention on Human Rights Act 2003

Against the backdrop of the exclusion of international human rights norms from the domestic legal order, the enactment of the European Convention on Human Rights Act 2003 marked a new departure for Irish law.  One of the key provisions of the Act is contained in section 3 which imposes duties on a range of statutory bodies to carry out their functions “in a manner compatible with the State’s obligations under the Convention”.  In its submission to Government on the European Convention on Human Rights Bill the IHRC pointed to a number of deficiencies in the Irish legislation, particularly the exclusion of the Courts as an organ of State under the section 3 obligation to act in compatibility with the Convention.  Nevertheless, the principle of international human rights and anti-discrimination law being directly applicable in Irish law has been established.
The main anti-discrimination provision of the European Convention on Human Rights (ECHR) is Article 14, which guarantees that the substantive rights contained in the ECHR must be protected without discrimination.  Protocol 12 to the ECHR, which has recently come into force, greatly strengthens the equality protections of the Convention system.  A key feature of the Protocol is that it extends protection against discrimination to all rights set out by law, and not only to all rights set out in the other provisions of the ECHR as is the case with Article 14 of the Convention.  The Protocol also retains from Article 14 a non-exclusive or open-ended list of grounds of discrimination.  Article 1.1 of the Protocol provides:

“The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

Unfortunately, Ireland has not yet ratified this Protocol, but if and when it does Ireland is likely to benefit greatly from a developing jurisprudence of strong anti-discrimination law at the European level.  The IHRC believes that Protocol 12 should be ratified by Ireland at the earliest possible opportunity and that the European Convention on Human Rights Act 2003 should be amended to incorporate this Protocol into Irish law.
The case for a non-exclusive of grounds of discrimination

As a general point the IHRC is in favour of a non-exclusive or non-exhaustive list of discriminatory grounds in equality legislation, as is included in Article 26 of the International Covenant on Civil and Political Rights (ICCPR), in Article 2 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), in Article 14 of the ECHR and in the new Protocol 12 to the ECHR.  In this regard we note that by its ratification of the two international covenants and of the ECHR Ireland has already accepted the value of a non-exclusive list of grounds of discrimination at the international level.
In our recent submission to the UN Committee on the Elimination of Discrimination Against Women the IHRC also called for a non-exclusive list of grounds to be incorporated into the Constitution in our recommendation for the adoption of a revised version of Article 40.1 of the Constitution.  This echoes the recommendation of the Constitution Review Group in its report of 1996, which recommended that a general equality guarantee should be added to the Article 40.1 of the Constitution which would read,
“No person shall be unfairly discriminated against, directly or indirectly, on any ground such as sex, race, age, disability, sexual orientation, colour, language, culture, political or other opinion, national social or ethnic origin, membership of the travelling community, property, birth or other status.”

Among the advantages of a non-exhaustive list is the flexibility it affords the courts to recognise new grounds of discrimination as they become apparent, for example discrimination on the ground of sexual orientation would not have been afforded as high a level of political attention in the past but is now widely acknowledged as an important area of discrimination law.  In the context of the current review, the IHRC believes that there is appeal in allowing the courts to develop a strong body of anti-discrimination law around the core values of equal treatment and reasonableness, rather than forcing the courts to engage in what can sometimes be an artificial process of approaching discrimination cases on a “ground-by-ground” basis.
2.
Inclusion of specific additional grounds

Notwithstanding the preference of the IHRC for a non-exhaustive list of grounds of discrimination as set out above, we believe that the UCC report offers strong support for the inclusion in the Act of specific references to the four grounds mentioned.  We further believe that, whether or not there is a move towards a non-exclusive list of grounds of discrimination, there is a strong basis in human rights law for giving explicit recognition within the Employment Equality Act to these four grounds of discrimination.  We now turn to examine the case for recognition of each of the four grounds specified with reference to international human rights standards and existing constitutional standards supporting anti-discrimination protections in those areas.  

2.A
Socio-economic status

Constitutional human rights norms

As stated above, the IHRC has identified a number of weaknesses in the existing equality protection contained in Article 40.1 of the Constitution.  However, it is notable that notwithstanding these weaknesses there have been a number of cases involving the interpretation of Article 40.1 where the courts have referred to the social background of the subject of a case.  In the case of Quinn’s Supermarket Ltd. v. Attorney General,
 Walsh J also referred to “human attributes…or ethnic or racial, social or religious background” of the subjects of that case.  In the case of K v. W (No. 2)
 Barron J held that, in the context of a custody dispute between a natural father and putative adoptive parents, he was precluded by Article 40.1 from having regard to differences between the two households springing solely from socio-economic causes as, “to do otherwise would be to favour the affluent as against the less well-off which does not accord with the constitutional obligation to hold all citizens as human persons equal before the law”.

More recently, in Redmond v. Minister for the Environment
 Herbert J. identified classifications that affect adversely the dignity of the individual as falling within the remit of the constitutional guarantee of equality.  He said:

“[A] law which has the effect, even if totally unintended, of discriminating between human persons on the basis of money is an attack upon the dignity of those persons as human beings who do not have money.  This is far removed, for instance, from issues such as alleged rights to wage parity or increases or issues of the uneven impact of taxation upon citizens in various marital or non-marital relationships or on farmers or householders or occupiers.  The history of poverty and social deprivation in Ireland, but by no means exclusively in Ireland, demonstrates overwhelmingly the extent to which the essential dignity of persons as human beings is involved.  In my judgment, this is exactly the type of discrimination for which the framers of the first sentence of Article 40, section 1 of the Constitution were providing”.

Therefore it seems that classifications and differential treatment based on wealth or economic status may, in certain circumstances, contravene Article 40.1, particularly where such classifications prevent or inhibit the exercise of fundamental rights.  

International human rights norms

A number of international human rights standards supporting protections against discrimination on this ground are already cited in the Equality Authority paper and in the UCC report, namely:

· European Convention on Human Rights, Article 14

· ILO Convention No. 111

· Universal Declaration of Human Rights, Article 11

· International Covenant on Economic, Social and Cultural Rights, Article 2.2

· International Covenant on Civil and Political Rights, Articles 20-27

· European Charter on Fundamental Rights, Article 21

The IHRC endorses the view of the Equality Authority that these international instruments all support the extension of the Act in relation to this ground.  
On the question of how these obligations can be fulfilled at the domestic level, the Canadian experience is particularly instructive.  As set out in the UCC report, several of the Canadian Provinces have now included provision for discrimination on the basis of “lawful source of income” (particularly in relation to discrimination in the area of rental accommodation) and reviews of human rights law in several of the Canadian Provinces have recommended the explicit inclusion of a ground of “social condition” in anti-discrimination law.  One of the key reasons offered for the inclusion of this ground is that it would be in compliance with Canada’s obligations under the ICESCR.
 
Conclusion

We can see here that the Irish Constitution already provides that in certain cases the socio-economic background of a person cannot be the basis for differential treatment of that person.  Similarly, there is support under international law for a legislative prohibition of discrimination on the basis of socio-economic status or social condition.  Difficulties around definition may persist but we believe the UCC report offers instruction in this regard, particularly in its reference to the work of the ILO Committee of Experts in this area.  In any event, the IHRC is of the view that the Irish courts will be in a position to apply this flexible concept in the appropriate manner.

2B.
Criminal conviction

International human rights norms
This is an area where the UCC report does not appear to rely to any great extent on international human rights norms.  As a general principle of human rights law, interferences with rights such as the right to work, which is protected under a number of treaties including the ICESCR and the revised European Social Charter, must be measurable against standards of reasonableness.  In this regard, policies and practices whereby criminal convictions exclude individuals from employment, either in law or in practice, should be reasonable and not unreasonably broad.

This principle of reasonableness is also central to the jurisprudence of the European Court of Human Rights.  In the case of Lithgow and Others v. United Kingdom
 the European Court of Human Rights identified two aspects to the determination of whether discrimination exists in a particular case, namely that any differential treatment must pursue a legitimate purpose and must be proportionate to that legitimate purpose,
“177.    … [For] the purposes of Article 14 (art. 14), a difference of treatment is discriminatory if it “has no objective and reasonable justification”, that is, if it does not pursue a “legitimate aim” or if there is not a “reasonable relationship of proportionality between the means employed and the aim sought to be realise.”
Applying these general principles to the specific case of discrimination against persons with convictions, the Sub-Commission on the Protection and Promotion of Human Rights of the UN Commission on Human Rights issued a resolution on  Discrimination against convicted persons who have served their sentence in 2003,
 which takes as a starting point the UN Basic Principles for the Treatment of Prisoners and summarises the existing human rights standards of relevance to convicted persons.
As well as setting out some rights specifically related to political activity, the resolution refers to three general standards which all call on states to actively protect the rights of convicted persons.  In general terms the resolution expresses concern about official and unofficial forms of discrimination against persons who have served their terms of criminal punishment, including barriers to employment opportunities and other types of benefits which could help such persons reintegrate successfully into civil society.  The resolution also acknowledges the relationship between poverty and imprisonment, recognising that historically discriminatory practices can lead to disproportionate numbers of the poor and minorities in a criminal justice system and that a cycle of poverty, discrimination and greater marginalisation can result when convicted persons are discriminated against after serving a sentence of imprisonment by virtue of their status as former prisoners.  Specific international standards referred to in the resolution include:
· Principle 5 of the Basic Principles for the Treatment of Prisoners of 1990 provides that except for those limitations that are demonstrably necessitated by the fact of incarceration, all prisoners shall retain the human rights and fundamental freedoms set out in the Universal Declaration of Human Rights, the ICCPR, and the ICESCR, including the right to freedom from discrimination which is set out in these treaties.
· Principle 10 of the Basic Principles, which provides that with the participation and help of the community and social institutions, and with due regard to the interests of victims, favourable conditions shall be created for the reintegration of the ex-prisoner into society under the best possible conditions.

· Article 4 of the International Covenant on Economic, Social and Cultural Rights, in which States parties recognise that, in the enjoyment of those rights provided by the State in conformity with the Covenant, the State may subject such rights only to such limitations as are determined by law insofar as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society.
· The United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules) of 1990, in particular paragraph 12.2, which states that the conditions to be observed in non-custodial measures shall be practical, precise and as few as possible, and be aimed at reducing the likelihood of an offender relapsing into criminal behaviour and at increasing the offender’s chances of social integration, taking into account the needs of the victim.
In addition to the general human rights concerns addressed in the resolution, specific human rights concerns might arise in relation to particular types of criminal conviction, for example convictions directly linked to expressions of political or religious opinion or convictions for trade union membership or peaceful political protest.  The European Court of Human Rights has considered a number of such cases, most notably where persons have suffered exclusions from employment following from criminal convictions where the imputed crime was failure to comply with military service requirements arising from conscientious or religious objections.

Constitutional human rights norms and existing Irish law
The issue of discrimination against certain classes of convicted persons has already been considered by the Supreme Court in the case of Cox v. Ireland,
 where a blanket exclusion from civil service employment of all persons convicted of membership of an illegal organisation, under section 34 of the Offences Against the State Act 1939, was found to be too broad.  In that case the Supreme Court first addressed the impact of such a statutory exclusion on the rights of the prescribed category of convicted persons:
“It is clear that the provisions of s. 34 of the Act of 1939 … potentially constitute an attack, firstly, on the unenumerated constitutional right of that person to earn a living and, secondly, on certain property rights protected by the Constitution,…

The unilateral variation and suspension of contractual rights, including rights which may involve the entitlement to a pension to which contribution over a period has been made, constitutes a major invasion of those particular property rights.”

The Court then went on to establish standards as to the circumstances in which such interferences can be justified:

“The Court is satisfied that the State is entitled, for the protection of public peace and order, and for the maintenance and stability of its own authority, by its laws to provide onerous and far-reaching penalties and forfeitures imposed as a major deterrent to the commission of crimes threatening such peace and order and State authority, and is also entitled to ensure as far as practicable that amongst those involved in the carrying out of the functions of the State, there is not included persons who commit such crimes.

The State must in its laws~ as far as practicable, in pursuing these objectives, continue to protect the constitutional rights of the citizen. The final issue in this case must, therefore, be as to whether the provisions of s. 34, when read in conjunction with the other relevant provisions of the Act of 1939, are established to the satisfaction of the Court as constituting a failure of such protection not warranted by the objectives which it is sought to secure.”

Data protection and the right to respect for private life
A further area of human rights law of relevance to the position of convicted persons who may suffer discrimination is the right to respect for private and family life protected under Article 8 of the ECHR, which now has the force of law in Ireland under the European Convention on Human Rights Act 2003 and also under Article 40.3 of the Constitution (under the doctrine of unenumerated rights).  The main relevance of Article 8 and the right to respect for private life in this context is that discrimination on the basis of a criminal conviction will often be related to access by employers to criminal records or compulsion on the part of an employee to disclose such records.
The issue of vetting potential employees for previous convictions is closely linked to this question of discrimination against convicted persons and we note that the annual report of the Data Protection Commissioner for 2003 looks at the present system of vetting prospective employees in relation to a number of areas of employment operated by the Garda Síochána through the Central Vetting Unit, which is based on the consent of the applicant.  In that report the Data Protection Commissioner recommended that legislation be introduced providing for “spent convictions” for minor offences; that, in line with the Data Protection Act, information should be retained only for a finite time no longer “than is necessary for the purpose”; and that only information that is relevant to a particular area of employment is disclosed.

Conclusion
In the view of the IHRC there are two competing principles in relation to prohibiting discrimination on the basis of criminal conviction: (i) it is right and proportionate that there be restrictions on the employment of particular classes of convicted persons in relation to particular types of employment – for example the restriction of serious violent or sexual offenders from working with children or vulnerable persons; and (ii) the right to privacy and the right to freedom from discrimination of a person where a criminal conviction may have no direct effect on their capacity to carry out a particular type of employment.
In our view both principles can be adequately balanced based on the principle of proportionality and an assessment of the relevance of the convictions involved.  The judgment in the Cox case demonstrates how the Irish Courts approach the issue of excluding convicted persons from employment from a perspective of reasonableness and proportionality.  This approach resonates with the approach taken by the European Court of Human Rights to cases of discrimination in employment and finds clear expression in the provisions of the UN Sub-Commission’s resolution on discrimination against convicted persons who have served their sentence.
In the view of the IHRC, the extension of the grounds of discrimination covered under the Act should be accompanied by a restructured vetting system, as recommended by the Data Protection Commissioner.  The introduction of a system whereby convictions, or certain classes of convictions, would be expunged after the passage of a fixed period of time should also be considered and the IHRC notes with interest that many of the jurisdictions examined in the UCC study have introduced such systems.  
The IHRC also notes that the Australian Human Rights and Equal Opportunities Commission is currently engaged in a project on this issue and its work on the human rights issues that arise from discrimination in employment in this area.  Their research is available at http://www.hreoc.gov.au/human_rights/criminalrecord/index.html.

2C
Trade Union membership

Constitutional human rights norms

The right to freedom to form or join associations and unions is protected under Article 40.6.1 (iii) of the Constitution.  The right is subject to public order and morality and laws may be enacted “for the regulation and control in the public interest of the exercise [of the right].”  As argued in the UCC report, it may already be the case that the existing right under Irish law creates an implied right to freedom from discrimination on the basis of trade union membership.

International human rights norms

As is outlined in the UCC report, there are a number of international instruments which specifically protect the substantive right to join a trade union, including the ICCPR and the ICESCR and Article 11 of the ECHR, which specifies trade union membership as an important political right:
“11.1
Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and join trade unions for the protection of his interests.”
Articles 5 and 6 of the Revised European Social Charter also protect the rights to organise and join trade unions.  Furthermore the UCC report refers to International Labour Organisation Conventions 87 and 98 of 1948-1950 relating to the right to freedom of association, the right to organise and the right to participate in collective bargaining.
Conclusion

As this right is widely acknowledged as a fundamental human right and is protected under a large number of international treaties, the extension of the grounds covered by the Act in this area is particularly important and would bring Irish law into line with the jurisdictions studied in the UCC report.
2D
Political opinion
Constitutional human rights norms

The right to freedom of association under Article 40.6.1 (iii), discussed above also incorporates a broad right to form and join political associations and under Irish law there is a broad common law right to freedom of political opinion and association.  Generally, the only restrictions on forming or joining political parties in Ireland relate to violent or subversive organisations specified in the Offences Against the State Acts.
International human rights norms

As already noted the right to freedom from discrimination on the basis of political opinion is already explicitly recognised in the ICCPR, the ICESCR and in Article 14 and Protocol 12 of the ECHR.  Two provisions of the ECHR also contain substantive rights relating to political opinion.  
Article 11 of the ECHR, as interpreted by the European Court of Human Rights, contains substantive rights to freedom of political association.  The Court has laid particular emphasis on the importance of pluralism in political participation and representation in the proper functioning of a democratic system of Government.  Using the language of the qualifying clause contained in the second sentence of Article 11 the Court has allowed the regulation by Government of political parties, albeit in only the most restricted of circumstances.
Article 9 of the ECHR relates to freedom of thought, conscience and religion and although most of the cases relating to this Article have concerned religious belief, the Court has also considered political beliefs such as pacifism to fall within the remit of the Article.
  The right to hold political opinion free from interference is also explicitly recognised in Article 19 of the ICCPR.
The IHRC also notes here that chapter 6 of the Belfast Agreement, entitled Rights, Safeguards and Equality of Opportunity, commits the Irish Government to take measures to ensure that there is at least equivalent protection of human rights in Ireland as pertains in Northern Ireland.  

“The Irish Government will also take steps to further strengthen the protection of human rights in its jurisdiction.  The Government will, taking account of the work of the All-Party Oireachtas Committee on the Constitution and the Report of the Constitution Review Group, bring forward measures to strengthen and underpin the constitutional protection of human rights.  These proposals will draw on the European Convention on Human Rights and other international legal instruments in the field of human rights and the question of the incorporation of the ECHR will be further examined in this context. The measures brought forward would ensure at least an equivalent level of protection of human rights as will pertain in Northern Ireland.”
In this regard, we note that anti-discrimination legislation in Northern Ireland, and in particular the Fair Employment and Treatment (Northern Ireland) Order 1998 (FETO), include political opinion as a prohibited ground of discrimination.
Conclusion
Given that the right to freedom of political opinion and political association are fundamental rights contained in the ECHR and in the ICCPR, the protection of this right must be given a high level of protection in Irish law, extending to protections against discrimination on the basis of political opinion.  Such protection is also consistent with the values of liberal democracy in the Irish constitutional tradition, and the inclusion of political opinion as a prohibited ground of discrimination in Northern Ireland creates a further imperative to move towards recognition of this ground of discrimination, in line with the State’s obligations to ensure equivalent protection of rights contained in chapter 6 of the Belfast Agreement.  For these reasons, the IHRC believes there is a strong basis in human rights law for extending the grounds of discrimination under the Employment Equality Act to cover discrimination on the basis of political opinion or membership of a lawful political party.
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