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Executive summary

'The Liberties Rule of Law Report 2024 is the
fifth annual report on the state of the rule of
law in the European Union (EU) published
by the Civil Liberties Union for Europe
(Liberties) — the most in-depth reporting exer-
cise to date on the rule of law in the EU by a
civil society network. The report, jointly drafted
by Liberties and its national member and
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partner organisations, is a ‘shadow report’ to
the European Commission’s annual audit of the
rule of law, aimed at providing the Commission
with reliable information and analysis from the
groups to use in its annual audit, as well as
offering an independent analysis of the state of
the rule of law in its own right.

Governments weaken democratic accountability to
citizens and oversight by institutions

Rule of law requirements aim to force govern-
ments to serve the interests of their people.
However, the findings of our report indicate
that national governments seek to weaken
rule of law standards, which inevitably has a
negative impact on the well-being of citizens.
Rule of law infringements are detected in every
Member State covered in this report, although
their seriousness and frequency vary from
country to country.

In this section, we will discuss the challenges
that rule of law violations pose to the Member
States depending on the countries’ resilience
to rule of law backsliding. In the next section,
we will summarise the common trends in each

area of the rule of law covered by this report.

Governments are supposed to use their pow-
ers for the good of citizens. This is reflected in
the EU Treaties. Article 2 of the Treaty of the

European Union provides that the European

Union (EU) is founded on the values of respect
for human dignity, freedom, democracy, equal-
ity, the rule of law and respect for human rights,
including the rights of persons belonging to
minorities. Article 3 explicitly says that the aim
of the EU is to promote the well-being of its
people.

There are various elements of the rule of law
that ensure that governments work for the
benefit of citizens, which are covered in this
report. Effective anti-corruption measures are
necessary to ensure that shared resources are
allocated to fund the things citizens rely on and
are not misappropriated by politicians or their
allies. Media freedom and pluralism are indis-
pensable for a healthy democracy, as independ-
ent and free media give citizens the information
they need to hold their leaders accountable and
make informed decisions about who governs
and how they use their powers. Citizens can
tell their leaders what they want from them
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by participating in law and policy-making,
through consultation or by expressing their
views through protest or civil society organisa-
tions. Fundamental rights protections, includ-
ing the right to non-discrimination, ensure that
all citizens have an equal voice and worth and
that politicians cannot scapegoat marginalised
groups. Well-functioning and fully independ-
ent justice systems are crucial to ensure that
justice works for the benefit of citizens and
businesses, and additionally that EU values
are enforced equally throughout the European
Union. Furthermore, the task of constitutional
courts, national human rights institutions and
other actors of the checks and balances is to
make sure that these and other protections for
citizens are enforced.

However, this year’s country reports show
that governments seek to weaken the legal
and democratic control over political power-
holders by violating the requirements of the
rule of law. Of course, Member States do not
constitute a homogeneous group; each has a dif-
ferent rule of law track record. Although prob-
lems are detected everywhere, some countries
are more resilient to rule of law infringements
than others. The resilience of Member States
depends largely on their political and legal cul-
ture and their constitutional design. Countries
with a longer democratic tradition and a more
complex institutional power structure seem to
be more resilient to rule of law backsliding, but

not immune.

Even the most resilient established democra-
cies show some blatant violations of the rule
of law. Take the example of the pension reform
in France that was enacted in a manifestly
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undemocratic legislative process due to the
abusive application of the government’s proce-
dural prerogatives. Or look at Germany, where
journalists face criminal prosecution if they
publish judicial decisions which are not pub-
licly accessible, even if they make sure that the
privacy rights of the parties involved in the case
are protected. We could also mention Belgium,
where the political authorities’ refusal to com-
ply with validly rendered court decisions in the
field of refugee law reached a record level last
year.

In our previous report, there were early signs
from the new governments formed in Italy and
Sweden pointing to the risk that, if checks and
balances do not stay strong, ruling coalitions
may turn towards authoritarianism. Our mem-
ber from Italy reported further regression of
the rule of law in the field of the justice system,
media freedom and pluralism, civic space, and
human rights. Our Swedish member also sig-
nalled regression in all areas of the rule of law,
except for anti-corruption.

Rule of law violations in established democ-
racies are serious, but they have so far not
been carried out in a systematic manner that
is designed to undermine the rule of law and
democracy as a whole. Nevertheless, such rule
of law infringements are concerning for two
reasons. Firstly, because they serve as a bad
example and may be used by would-be autocrats
to justify their illiberal measures. Secondly,
as such weaknesses in the legal system can be
exploited by extreme parties if they get voted
into power.
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In those countries that are less resistant
to rule of law backsliding, we can see that
infringements of European standards add
up and constitute a negative trend in certain
fields. For example, in Greece' worrying trends
are detected, among others, regarding the
media sector: the level of media concentration
remained high and it was strongly influenced by
politicians, attacks against journalists persisted,
the practice of initiating abusive and costly
litigation was used against journalists who
reported on the so-called Predatorgate scandal,
and serious defects tainted the election of the
new members of the media authority, raising
concerns about political interference.

In other countries, governments seem to act
with the intention of undermining the rule of
law. For example, the justice system in Slovakia

shows many defects: the replacement of the
non-judicial members of the Judicial Council by
the new government without any justification,
the continued verbal attacks against judges, the
criminalisation of the vaguely defined ‘abuse
of law’ by judges, the intended abolition of the
Special Prosecution Office, and the alleged
interference of the Prosecutor General in cases

involving high-ranking officials.

If infringements of EU values are tolerated
for a long time, the erosion of the rule of law
can reach a point where a Member State may
(almost) completely lose its resilience and it
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becomes extremely difficult, if not impossi-
ble, to reverse the negative trends.

Poland may have avoided this catastrophic
situation at the last minute when the Polish
people voted into office a new government
that expressed its commitment to the values of
the EU. However, it will be particularly chal-
lenging to bring the Polish legal order in line
with EU law without violating the rule of law,
as is evidenced for example by the dismissal
of the members of the public media supervi-
sory boards and the media chiefs by the new
government, the legality of which was heavily
contested. Similar challenges will exist in the
restoration of judicial independence, given the
high number of unlawfully appointed judges
and the decisions delivered by them.

By contrast, Hungary does not show any gen-
uine positive change. Although the freezing of
EU funds has proven the most effective tool so
far, as it successfully forced the Hungarian gov-
ernment to put in place some legislative changes
regarding the justice system, domestic civil
society organisations (CSOs) argue that the
makeshift solutions offered by the Hungarian
government cannot resolve long-standing
rule of law concerns and should not serve as
grounds for the European Commission to
legitimise the remaining shortcomings of the
judicial reform. Legislative reforms will have
very limited impact as long as the actors in the


https://www.europarl.europa.eu/news/en/press-room/20240202IPR17312/parliament-concerned-about-very-serious-threats-to-eu-values-in-greece
https://www.europarl.europa.eu/news/en/press-room/20240202IPR17312/parliament-concerned-about-very-serious-threats-to-eu-values-in-greece
https://www.europarl.europa.eu/news/en/press-room/20240112IPR16770/parliament-concerned-about-the-rule-of-law-in-slovakia
https://www.europarl.europa.eu/news/en/press-room/20240112IPR16770/parliament-concerned-about-the-rule-of-law-in-slovakia
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system of checks and balances are captured by
the illiberal government, which highlights that
top-down pressure from the EU needs to be
accompanied by support for democracy at the
grassroots level, such as through EU funds for
civil society.

Governments are reacting to external events by
restricting rights, and often this is not well-in-
tentioned. The Israel-Hamas conflict and the

Key findings

Politicised, under-funded and
unfair justice systems

A well-functioning and fully independent jus-
tice system is indispensable for the enforcement
of EU law, the protection of fundamental rights,
judicial cooperation in the EU, maintaining
trust in cross-border operations, as well as for

the functioning of the single market and the
EU’s legal order.

Based on our member organisations’ reports,
we see three trends in Member States. Firstly,
in various areas of the justice system, including
the selection of judges and prosecutors, their
promotion and the accountability mechanisms,
the undue influence of the political branches
remains a non-negligible concern in several
Member States. For example, in France, the
recent trial of the sitting Minister of Justice
raised concerns again about the impartiality
and independence of the Court of Justice of
the Republic. In Bulgaria, experts call for
the selection of new members of the Supreme
Judicial Council and the Supreme Prosecutorial
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climate crisis have provoked strong public feel-
ing expressed through protests, and rather than
facilitating these as part of public debate, gov-
ernments have reacted by selectively restricting
the right to protest. Other governments have
reacted to the arrival of migrants by fomenting
a climate of fear and division for political gain
and introducing pushbacks or criminalising
CSOs that provide humanitarian assistance.

Council in a transparent process free from pro-
cedural irregularities. A new legislative proposal
drafted in Belgium envisages the introduction
of a security check of judges and judicial staff
carried out by the State Security Service. What
is more, high public officials in Greece, Italy
and Slovakia verbally attacked the judiciary,
and the public authorities in Belgium and
Bulgaria even refused to comply with validly
rendered court decisions.

Secondly, lack of sufficient financial resources
is a general problem in many Member States,
but the underfunding is so serious in certain
countries that it threatens the independence of
the judiciary and undermines the efhiciency of
the justice system. For instance, in Hungary,
the low salaries of judges combined with the
court leaders’ wide discretion in giving bonuses
threatens the independence of judges and
potentially discourages young professionals
from joining the bench.

Finally, alarge number of Member States fail to
guarantee simultaneously the efficiency and the
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fairness of judicial proceedings, which causes
significant problems for individuals seek-
ing justice. Lack of funding for legal aid and
excessive length of proceedings are typical in
many countries, such as Croatia and Estonia.
However, especially striking was the report on
the widespread use of accelerated court proce-
dures for the trial of individuals arrested during
a protest against police violence in France, and
in housing matters and labour law disputes in
Belgium.

Half-hearted efforts to tackle
corruption

Public authorities must eftectively prevent and
prosecute corruption to make sure that public
funds and powers are used for the good of
citizens, rather than for private gain by pol-
iticians and their allies. However, our report
finds that national governments are rather
reluctant to revise their anti-corruption legisla-
tion in order to bring about genuinely positive
changes. For instance, in the Czech Republic,
the enactment of the new law on lobbying has
not progressed much, the country still lacks an
ethical code for legislators, the decision-making
of the Office for the Protection of Competition
is characterised by opacity, unpredictability,
and uncertainty, and the public procurement
environment remains problematic. Although
Hungary underwent significant changes in its
anti-corruption institutional framework, the
efficiency of the newly established institutions
is highly questionable and serious concerns per-
sist regarding the independence and autonomy
of key state control institutions.
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There are some improvements in a couple
of Member States, but most of our member
organisations report that domestic develop-
ments regarding the transparency of public
decision-making, whistleblower protection,
conflict of interest and incompatibility, and
the criminalisation and prosecution of cor-
ruption-related criminal offences happen very
slowly and often produce unsatisfactory results,
especially with respect to high-ranking public
officials. Take Romania as an example, where
the new law on the protection of whistleblowers
entered into force, but its implementation has
been very slow due to the reluctance of national
authorities, and the agency charged with the
handling of whistleblower complaints remains
insufficiently resourced. Or consider Slovakia,
where the government introduced a draft law
in the legislature that would reduce the level of
protection of whistleblowers and may discour-
age people from reporting corrupt conduct.

Media freedom and pluralism in
peril

Journalists perform a vital role in any democ-
racy, reporting unbiased, fact-based informa-
tion to the public so that people understand
what their leaders are doing and how well their
government’s policies are working. In turn, this
allows people to make informed choices when
they step up to the ballot box.

Despite their central role in the democratic
process — and, in fact, because of it — inde-
pendent journalists in the EU are finding it
increasingly difficult to do their job. In 2023,
verbal and physical attacks on journalists were
observed in Croatia, the Czech Republic,
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France, Germany, Greece, Italy, Romania,
Slovakia, Slovenia and Sweden. The use of
strategic lawsuits against public participation
(SLAPPs) continues to be a problem in numer-
ous countries, including Belgium, Croatia,
France, Germany, Greece, Hungary, Italy,
the Netherlands, and Slovenia. While there
is real hope that this situation will change in
the future, following the EU’s agreement on
the Anti-SLAPP Directive, it is critical that
Member State governments urgently transpose
these safeguards into national law, and fully
enforce them.

Mirroring the findings of last year’s report, the
media landscape in many countries continues to
be defined by a small number of owners owning
alarge number of private media outlets, with lit-
tle transparency over their beneficial ownership
chain. This allows a few powerful individuals to
influence the news stories that the public con-
sumes and the editorial content around them,
heavily shaping people’s views and opinions.
Moreover, there is often little transparency over
state advertising in the media — this problem
is especially pronounced in Hungary, where
political actors spent some €26 million on
social media advertising between 2019-2023,
but there is no publicly available data on the
financial source of this expenditure. Plans to
address this in Slovakia remain stalled. On
a positive note, Slovenia’s new Mass Media
Act proposal calls for greater transparency of
state advertising by obliging state institutions
to report regularly on all media expenditure,
including advertising, campaigns and other
media leases.
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Insufficient legal and democratic
control over the political
branches

'The various actors of the system of checks and
balances are supposed to exercise legal and
democratic control over each other to prevent
the growth of any power centre at the expense
of others.

One requirement serving this aim is the enact-
ment of laws in a transparent, accountable,
democratic and pluralistic lawmaking process.
However, the low quality of parliamentary law-
making and its lack of inclusiveness remains a
particularly concerning trend. In Hungary, the
absence of meaningful public consultation and
impact assessments tainted the adoption of sev-
eral important legislative acts, such as the act
on the transposition of the EU’s Whistleblower
Directive, the act authorising the extension
of the state of danger, the amendment to the
electoral system, the Defence of National
Sovereignty Act and even the Judicial Reform
Act. In Estonia, the government frequently
used the vote of confidence to push several bills
through the Parliament in the face of opposi-
tion obstruction, while the Estonian Supreme
Court warned against the misuse of both the
vote of confidence and the filibuster.

Ombudspersons, national human rights insti-
tutions, equality bodies and other independent
authorities that exercise non-judicial legal con-
trol over the political branches face significant
challenges in carrying out their constitutional
function to defend the rule of law because they
are often severely underfunded and exposed
to undue political influence. For instance, in
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Bulgaria, many Parliament-appointed mem-
bers of independent state authorities, such as
the data protection and the anti-discrimination
commissions, were not replaced after the expiry
of their mandate due to the power struggles
between the ruling parties. In Germany, the
elections of data protection and freedom of
information commissions at both the federal
and state levels were deemed non-transparent
and thus not in line with the EU General Data
Protection Regulation. The Ombudsperson
of Croatia faces difficulties with carrying
out their functions adequately due to their
restricted access to the necessary information
and the lack of sufficient implementation of
their recommendations.

Free and fair elections are the ultimate guar-
antees of democratic accountability. But several
Member States, such as Bulgaria, the Czech
Republic, Estonia, and Greece, continue to
exclude parts of their society, like third-coun-
try nationals, people under guardianship, and
prisoners, from the franchise, contrary to
the European standards. In addition, many
countries amended their electoral legislation
contrary to the requirements of transparency
and democracy, such as Croatia, Hungary,
Ireland, and Romania.

Authorities stifling civil society
and the voice of the people

Democratic governments should be an exten-
sion of the people they represent, enacting pol-
icies that are designed to improve citizens’ lives
and society as a whole. To do this, governments
must listen to the voice of the people and act in
response to it. And people provide this input
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by joining associations that provide a conduit
for input to authorities, or by coming together
in peaceful assembliesl to support or oppose
causes they care about.

Over the past year, however, many govern-
ments have hampered the ability of citizens
and civil society to enjoy freedom of association
and freedom of assembly. In particular, govern-
ments are increasingly going after civil society
groups themselves as a means to stifle public
participation. In France, Ireland, Romania
and Sweden, government actions or legislative
proposals make the threat of dissolution very
real for CSOs. In Germany, the tax laws have
already been used to revoke the charitable sta-
tus of two CSOs, which significantly strains
their finances. In many countries, including
Croatia, France, Hungary, the Netherlands,
Slovakia and Sweden, CSOs have been severely
restricted in their ability to perform their core
tunctions. For example, in Croatia the practice
of appointing civil society organisations to
working groups and advisory bodies is often
non-transparent; in Sweden, the government
impedes civil society’s participation in the
legislative process by imposing short deadlines
for stakeholders to submit responses during the
consultation process. In Slovakia, the govern-
ment uses fast-track legislative procedures to
shut out civil society input altogether.

While the right to peaceful assembly has
been under threat in many countries in recent
years, 2023 saw a marked increase in restric-
tions on this right. New bans on the right to
peaceful protest, often limiting pro-Palestinian
demonstrations, were observed in Bulgaria,
the Czech Republic, Estonia, Germany,
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Hungary and Sweden. In some cases, these
bans were augmented by restrictions on free-
dom of expression, most notably in the form of
bans on pro-Palestinian messages or symbols.
As in past years, climate protesters continue
to be singled out by authorities, especially in
Western countries like Belgium, Germany,
Italy and Sweden. Arrests and prosecution
for non-violent protests are common and even
increasing — in Sweden, for example, the gov-
ernment has stated its intention to debate an
increase to the penalty for ‘sabotage’ from 14
days to a minimum of 12 months in prison.

Marginalised groups either
neglected or actively attacked
for political gain

In 2023, several governments continued to
propose legislation that threatened the rights
and freedoms of refugees and migrants. For
instance, Lithuania went as far as legalising
the practice of migrant pushbacks. Civil soci-
ety organisations reported dire conditions in
accommodation facilities meant for people on
the move and lack of access to legal support in
detention centres in Slovenia and Greece, as
well as public authorities’ failure to investigate
alleged violations of the rights of migrants and
refugees in Croatia.

Last year was also marked by concerning trends
regarding the rights of children, especially
unaccompanied minors seeking international
protection, ethnic minorities, and children of
same-sex couples. In addition, our members
from the Netherlands and Ireland reported
insufficient and inadequate mental health ser-
vices for children.
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Our partners in many countries reported con-
tinued discrimination against marginalised
groups, including racial and ethnic minori-
ties, migrants, and LGBTQIA+ persons, and
national authorities often fail to tackle the
problem. For instance, in France, even though
the Council of State found ‘ethnic profiling’
unlawful, it refrained from using its authority
to compel the government to take concrete

measures.

Lastly, it needs to be highlighted that many
countries fail, or even refuse, to comply with
decisions delivered by domestic and suprana-
tional courts. For example, it was reported that
in Belgium, Germany, Greece and Hungary,
public authorities are reluctant to respect court
decisions in the field of asylum law and border
protection.
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Steps forward to improve the Commission’s rule of law

monitoring

Our report clearly indicates a myriad of rule
of law violations in Member States, and the
European Union has a responsibility to detect
and remedy these infractions. The EU had a
long time to process the shock caused by the
rise of the illiberal regimes in Hungary and
Poland, and EU institutions have spent many
years developing their rule of law toolbox. As
a result, the EU is better equipped than ever
before to successfully tackle rule of law back-
sliding. The following recommendations listed
below set out how the reporting process and the
Annual Rule of Law Report could be further
improved. Our recommendations concerning
specific areas of the rule of law can be found
in the part of the report titled ‘Common chal-
lenges facing our democracies’.

Regarding the structure and scope of the
Annual Rule of Law Report, we suggest that
the Commission:

* dedicate a standalone chapter to civic space
and challenges facing civil society actors;

» offer a clear understanding of each dif-
ferent component of the system of checks
and balances, and an in-depth analysis of
related shortcomings, instead of combin-
ing them under an overarching chapter;

* include in the scope of its reports further
considerations as regards systemic human
rights violations impacting on the rule of

law environment.

Regarding the methodology of the evaluation
of the developments in the Annual Rule of Law
Report, we suggest that the Commission:

* carry out a comprehensive and contextual
analysis of the human rights frameworks
and of states’ performance as regards com-
pliance with international and regional
human rights standards — in particular
systemic human rights violations, and
accountability thereof, impacting on the
rule of law environment;

* carry out intersectional analyses to exam-
ine how rule of law violations in specific
fields are linked to the other.

Regarding the drafting process of the Annual
Rule of Law Report, we suggest that the
Commission:

* identify non-state actors, and in particular
civil society organisations, in a more open,
accessible and inclusive reporting process
— including as part of the follow-up;

* make the monitoring and reporting exer-
cise more transparent and participatory
vis-a-vis non-state actors, especially by (i)
allowing for input/feedback on the consul-
tation questionnaire, (ii) creating a space
for targeted consultations for the purpose
of the formulation of country-specific
recommendations, and (iii) ensuring a

structured engagement with national
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civil society actors as regards the country
reports’ follow-up and the implementation
of recommendations.

Regarding the impact and the follow-up of the
Annual Rule of Law Report, we suggest that

the Commission:

» give targeted and specific recommenda-
tions to the Member States and link these
recommendations to the other elements of
the rule of law toolbox;

* report on the implementation of the
previous recommendations in subsequent
reports;

* organise national rule of law dialogues
based on a structured and planned-ahead
process;

*  better support and promote the ambitions
and efforts of civil society in the context
of national rule of law dialogues through
a more systematic and regular outreach to
national civil society actors, a transparent
engagement approach, and targeted finan-
cial support.
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About this report

This is the fifth edition of Liberties’ coor-
dinated report on the state of rule of law in
the EU. The report lays out the most striking
developments concerning the rule of law,
democracy and related fundamental rights in
2023 in 19 countries across the EU, namely
Belgium, Bulgaria, Croatia, the Czech
Republic, Estonia, France, Germyn, Greece,
Hungary, Ireland, Italy, Latvia, Lithuania,
the Netherlands, Poland, Romania, Slovakia,
Slovenia, and Sweden. Thirty-seven civil
society organisations and one independent
human rights expert from across the EU con-
tributed to the research, which looked into a
wide range of areas including the functioning
of justice systems, the anti-corruption frame-
work, media freedom, pluralism and safety of
journalists, checks and balances, civic space
and human rights defenders and systemic
human rights violations affecting the rule of
law.

Besides pulling together all the individual
country reports drafted by member and
partner organisations, the report includes an
overview of general trends on the rule of law
in the EU compiled by Liberties. It also for-
mulates detailed recommendations addressed
to both national governments and the EU
institutions on how to address the shortcom-
ings identified in each of the areas covered,
and suggests how the European Commission
could improve the impact of its monitoring

exercise.
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The country reports were compiled by
national member and partner organisations
on the basis of a common structure devel-
oped by Liberties. Insofar as the report is
also meant as a contribution to the European
Commission’s public consultation to feed
its 2024 Annual Rule of Law Report, the
common structure was developed by taking
account of the priority areas and indicators
identified by the European Commission for
the purpose of its annual rule of law mon-
itoring cycle. Each country report reflects
the information collected, and the findings
compiled by contributing organisations. In
developing their country report, contributing
organisations were free to choose the areas
and issues to report on, which they felt rele-
vant to the national context and to their work.

Not all contributing organisations collected
information on all the areas covered by the
report. This means that our account of trends
in the EU does not constitute an exhaustive
overview. We believe, however, that the
information is sufficiently representative to
give an accurate indication of the direction
of travel for the rule of law and democracy

inside the EU.
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The Civil Liberties Union for Europe (Liberties) is a Berlin-based non-governmental organisa-
tion (NGO) promoting human and digital rights across the EU. As an umbrella organisation,
Liberties coordinates campaigns through its expanding network of national civil liberties NGOs.
Currently, we have member organisations in 19 EU Member States including Belgium, Bulgaria,
Croatia, the Czech Republic, Estonia, France, Germany, Hungary, Ireland, Italy, Lithuania, the
Netherlands, Poland, Romania, Slovakia, Slovenia, Spain and Sweden. As an EU watchdog, Lib-
erties has closely followed the development of the EU Rule of Law Report, the Media Freedom
Act, the Digital Services Act, the Proposal on Political Advertising & Transparency, the CSAM,
the Anti-SLAPP Directive, and the Al Act, and frequently publishes reports on issues about

privacy or surveillance and more.

Liberties, together with its members and partner
organisations, has been carrying out advocacy,
campaigning and public education activities to
explain what the rule of law is, what the EU
and national governments are doing to protect
or harm it, and to gather public support to press
leaders at EU and national level to fully respect,
promote and protect our basic rights and values.
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Rule of law monitoring: why it matters

A tool to make sure powers and resources are used for

the public good

As an independent organisation committed
to safeguarding the rights of everyone in the
EU, regularly monitoring and reporting on the

health of the rule of law in the EU is one of

Liberties’ priorities.

The ‘rule of law’ can be defined’ as a set of rules
and principles that ensure the authorities use
their powers and public resources for the good
of citizens. This means that the public should be
able to follow and participate in decisions taken
by their elected representatives, by being able to
receive accurate and balanced information from
a free and plural media and be free to voice
their opinions by, among other things, working
through civil society organisations and using
their right to protest. It also means that govern-
ments should facilitate input from citizens, for
example, through transparent lawmaking pro-
cedures and meaningful public consultations.
The rule of law also requires safeguards against
corruption to ensure that the authorities use
public resources legally, and to ensure that laws
adopted by governments respect human rights.
To ensure these standards are followed, the
rule of law requires independent and impartial
institutions which citizens can access easily and

which have sufficient powers and resources to
enforce the rules. While this primarily relates
to a country’s judiciary, it also includes other
bodies such as ombudspersons and national
human rights institutions. When a government
respects the rule of law, those who have power
in society use it for the good of their citizens,
and all individuals are able to enjoy equal rights,
treedoms and opportunities, participate actively
and freely in social, economic and democratic

life.

When a government erodes the rule of law, it
is free to abuse its powers and serve the private
interests of the ruling party at the expense of
the public good. At its most serious, govern-
ments attack the rule of law to facilitate corrup-
tion and enrich themselves and their business
allies, to remove rights and freedoms so citizens
cannot hold their representatives to account,
and to attack equality for marginalised groups
as a way of mobilising their base. For example,
judges who are not independent of politicians or
businesses may be unwilling to hold powerful
corporations to account for breaking laws that
protect people or the environment. If a gov-
ernment creates laws that allow for exceptions
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or preferential treatment for their allies, cor-
ruption may become rampant and politicians
may freely pocket our resources for themselves
instead of funding the things our communities
rely on, like schools and hospitals. If laws are
adopted without transparent discussions that
do not allow the public or those with exper-
tise to contribute, the government may use the
legislative process to arbitrarily take away from
some people the opportunity to find work, to
get healthcare, to join associations, or to receive
an education. Without a free and open public
debate, and when the right to be informed and
to engage in critical thinking and expression is
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hampered by surveillance, censorship or retalia-
tion in the form of, for example, administrative
or legal harassment, citizens cannot speak up
and shape the society we live in.

People are, therefore, the ultimate beneficiaries
of governments’ obligation to abide by the rule
of law. It is important to monitor the state of
the rule of law so that economic, political and
legal tools to protect and restore the rule of law
can be mobilised and directed appropriately by
the EU and other entities that promote human
rights and democracy.

Compliance with democratic standards should never be

taken for granted

While Member States in the EU are generally
recognised as having very high standards when
it comes to rule of law, democracy and human
rights, this should never be taken for granted.
Developments we witnessed over the past years
are a stark reminder.

Past editions of this report noted emerging con-
cerns over the resilience of democracy and the
rule of law in countries across the EU. In some
countries, namely Hungary and Poland, threats
to the rule of law have been systematic and
deliberate. Steady efforts by the governments in
power to progressively dismantle democracy to
be able to hold on to power became even more

blatant during the COVID-19 emergency,
where ruling parties abused the pandemic to
turther erode democratic standards. In general,
however, traditionally strong democracies have
continued to disappoint. In successive years,
Liberties’ reports’ have pointed to worrying
and widespread concerns including in countries
with strong democratic traditions, in all the
areas covered by the rule of law monitoring

exercise.

This year we report again that governments
seek to weaken the legal and democratic con-
trol over political powerholders by violating the
requirements of the rule of law. Even the most
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resilient established democracies show some
blatant violations of the rule of law, like France,
Germany and Belgium. In our previous report,
we saw early signs from the new governments
formed in Italy and Sweden pointing to the risk
that, if checks and balances do not stay strong,
ruling coalitions may turn towards authori-
tarianism. Our partners from these Member
States reported further regression. In those
countries that are less resistant to rule of law
backsliding, for example in Greece, we can see
that infringements of European standards add
up and constitute a negative trend in certain
fields. Even more worrying is that in certain
countries, most notable Slovakia governments
seem to act with the intention of undermining
the rule of law.

If infringements of EU values are tolerated for a
long time, the erosion of the rule of law can reach
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a point where a Member State may (almost)
completely lose its resilience and it becomes
extremely difficult, if not impossible, to reverse
the negative trends. Poland may have avoided
this catastrophic situation at the last minute,
when the Polish people voted into office a new
government that expressed its commitment to
the values of the EU. However, it will be par-
ticularly challenging to bring the Polish legal
order in line with EU law. By contrast, Hungary
does not show any spectacular improvement.
Although the freezing of EU funds has proven
the most effective tool so far, as it successfully
forced the Hungarian government to put in
place some legislative changes, it needs to be
closely monitored whether these legislative
measures will bring about any long-standing
positive changes because the independence of
the actors in the system of checks and balances
remains severely undermined.

Feeding efforts to protect our democracies

'The founding Treaties of the European Union
express the commitment of the Member States
and the EU to protect certain values, including
democracy, the rule of law, and human rights,
which form the very basis of modern democ-
racies. In recent years, this commitment has
materialised in the activation of existing legal
mechanisms and the creation of additional tools
to detect potential threats to the rule of law and

hold governments to account in case of delib-
erate attacks and systemic failures. The ‘rule of
law toolbox™ includes a yearly audit on the state
of the rule of law across the EU carried out by
the Commission.” The findings of this exercise
are summarised in Annual Rule of Law Reports
that have, since 2022, been accompanied by
country-specific recommendations.


https://www.consilium.europa.eu/en/policies/rule-of-law/#toolbox
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Each of the EU institutions should use these
reports as the basis for a dialogue with govern-
ments on how to solve shortcomings in their
country.” And such dialogues should include
national parliaments, civil society and other
stakeholders capable of playing a role in expos-
ing problems and developing and implementing
solutions. When dialogue fails, the EU institu-
tions should move on to enforcement — includ-
ing infringement proceedings, suspension of
EU funds and special political sanctions under

Article 7 of the EU Treaty.

Civil society, including CSOs such as Liberties
and its member and partner organisations, has
actively engaged to feed efforts by the EU to
monitor and protect the rule of law. This has
included substantive contributions to inform
the Commission’s annual rule of law audit as
well as recommendations on how to make sure
monitoring translates into enforcement and
tangible improvements that benefit citizens.
Our contributions can be found in past editions
of Liberties’ rule of law report.

Since the beginning of its annual rule of law
audit, the European Commission has made
good progress towards making its annual
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reports more meaningful. For example, by,
after many years of encouragement, includ-
ing country-specific recommendations. But
there is still room for improvement in the
Commission’s annual report. In 2023, Liberties
and its members published a new analysis on
the gaps and shortcomings of the European
Commission’s latest report on the rule of law
in Europe, highlighting a number of areas that
were under-scrutinised or overlooked by the
Commission.

Last year Liberties contributed to the develop-
ment of the EU rule of law toolbox in another
way as well: by developing a handbook on how
the Charter of Fundamental Rights can be used
for litigation to protect and advance a wide
range of human rights across the EU.

'The European Union can also strengthen the
rule of law in the Member States by adopting
EU legislation and thus by setting binding
standards. Liberties has always considered it
important to contribute to the efforts of the
EU by monitoring and evaluating both the
drafting process of EU legislative proposals and
their implementation by the Member States.
In 2023, Liberties paid particular attention to
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the Digital Services Act,'' the Media Freedom
Act,” the Anti-SLAPP Directive,”’ and the

Defence of Democracy package.

Against this background, Liberties will con-
tinue to support its member and partner organ-
isations as they work to monitor and advance
rule of law, democracy and human rights in
their countries; but also to act as an independ-
ent watchdog over the EU, so that its actions
and initiatives are coherent with the integrity
and moral high ground that it takes to effec-
tively protect our democracies.
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Common challenges facing our
democracies
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Continued demand for a depoliticised, better funded,
and fairer justice system

Key findings

especially in the case of the entry into power of extreme political parties.

dicial decisions or gave instructions in pending cases in Greece, Italy and Slovakia.

protection cases reached a record level last year in Belgium and Greece.

integrity became extremely difficult.

be explained by the lack of sufficient financial resources.

court decisions causes real problems for practitioners in Croatia and Germany.

*  Some Member States, such as Croatia and Sweden, took steps to depoliticise the judicial
selection process. However, the lack of sufficient safeguards against the politicisation of the
selection of officials occupying high positions in the justice system remains a key problem
in several other countries, like Bulgaria, France, Germany, Greece, Hungary, and Slovakia.

* Accountability mechanisms applicable in Germany, Belgium, the Czech Republic, and Slo-
vakia may give room for the exercise of political pressure by the executive branch over judges,

* Political actors threatened the independence of the judiciary when they openly criticised ju-

* 'The political authorities’ refusal to comply with court decisions rendered in asylum and border

* By 2023 the politicisation of the judicial system in Hungary and Poland had grown to such

an extent that the implementation of any reform aimed at the restoration of its autonomy and

* 'The justice system is significantly underfunded in several Member States, such as Estonia,
Hungary, and Poland. The government in some countries, like Croatia, Poland, and Lithu-
ania, tried to address the problem, usually following a strike. In other Member States, e.g.
Germany, Belgium and the Czech Republic, certain shortcomings of the justice system can

*  Member States fail to simultaneously guarantee the efficiency of judicial proceedings and
protect their citizens’ right to a fair trial. Individuals in need face significant difficulties
accessing courts in a large number of Member States, including Croatia, Estonia, Greece,
Hungary, Ireland, and Sweden. The excessive length of judicial proceedings is a widespread
problem in the Member States. By contrast, the use of accelerated court procedures was
deemed particularly worrisome in France and Belgium last year. And the accessibility of
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Last year’s report found that the implementa-
tion of wide-ranging reforms, in particular in
the Czech Republic, Romania and Slovakia,
had not lived up to expectations. While there
had been efforts to increase the quality and
efficiency of the justice system, for example in
Estonia, Ireland and Italy, the common prob-
lems, in particular those aftecting the independ-
ence of courts, had largely gone unaddressed in
the majority of the countries. In Poland, the
government had taken steps to remedy systemic
deficiencies regarding the independence of the
justice system, but many concerns persisted,
especially regarding the disciplinary regime
for judges, the independence of the National
Council for the Judiciary and the independence
of prosecutors. In Hungary, the situation wors-
ened: the political pressure on judges, smears,
obstacles to the work of the Judicial Council,
and reports of corruption and abuse of power
involving judicial leaders led to a deterioration
of the justice system in 2022.

This year’s report identifies three major con-
cerning trends in the EU Member States.
Firstly, in several areas of the justice system,
including the selection of judges and prosecu-
tors, their promotion, and the accountability
mechanisms, the undue influence of the politi-
cal branches, remain a non-negligible concern.
What is more, certain national governments
openly attack the judiciary and even refuse to
comply with court decisions. Secondly, lack of
sufficient financial resources is a general prob-
lem in many Member States, but the under-
tunding is so serious in certain countries that it
threatens the independence of the judiciary and
undermines the efficiency of the justice system.
Finally, alarge number of Member States fail to
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guarantee simultaneously the efficiency and the
fairness of judicial proceedings, which causes
significant problems for individuals seeking
justice and practising lawyers.

Independence of the justice
system

In several Member States, challenges remain
regarding the selection of officials occupying
the highest position in the justice system. In
France, the recent trial of the sitting Minister
of Justice raised concerns again about the
impartiality and independence of the Court of
Justice of the Republic, tasked with adjudicating
criminal cases brought against members of the
government, on the ground that it is composed
largely of members of Parliament. In Greece,
the highest officials of the justice system,
including the President and Vice-President of
the Council of State, the Supreme Court and
the Court of Audit, are still selected exclusively
by the political branches which has a negative
impact on the public trust in the judiciary.
In Bulgaria, two seats at the Constitutional
Court remained vacant due to power struggles
between the governing parties.

Some Member States failed to guarantee the
autonomy of judicial councils, which often
play a key role in the administration of the
justice system and the selection of judges. In
Bulgaria, experts call for the selection of new
members of the Supreme Judicial Council and
the Supreme Prosecutorial Council in a trans-
parent process free from procedural irregulari-
ties. In Slovakia, the non-judicial members of
the Judicial Council were replaced by the new
government immediately after the elections
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with no justification, which again raised doubts
about the political branches’ influence on the
membership.

Nevertheless, it is a positive development that
some Member States have taken steps to depo-
liticise the judicial selection process, including
the membership of their respective judicial
council. In Croatia, the membership of the
Constitutional Court underwent a significant
change, but this transformation occurred in a
relatively transparent process: the President of
the Republic proposed seven candidates for the
vacant positions based on the recommendation
of his advisory panel composed of a diverse set
of institutions, and five nominees were con-
firmed by the Senate. In Sweden, legislative
measures were put in place to eliminate the
government’s influence on the composition of
the Board of Justice, responsible for the nomi-
nation of judges, although the entry into force
of the changes is delayed.

It is not enough to prevent the political manip-
ulation of the selection of judges; it is equally
important to make sure that their careers cannot
be influenced by political actors. In Germany,
decisions on the promotion of judges — in par-
ticular the selection of court presidents and
judges in the federal courts — are still made by
members of the state or federal government in
cooperation with parliamentary bodies, not by
the judiciary itself. This system is particularly
dangerous in those states where the extreme
right-wing party, Alternative fiir Deutschland
(AfD), has an increasingly realistic chance to
enter into power.
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It is of course crucial to prevent and punish
every wrongdoing committed by the officials
of the justice system, but accountability mech-
anisms can also be used to harass them or to
terminate their career for political reasons. In
Germany, a new law aims to streamline dis-
ciplinary proceedings initiated against federal
civil servants to remove those who disrespect
the values of the constitution, but this may
encourage illiberal political leaders to try to get
rid of certain judges by labelling them ‘enemies
of the constitution’. A new legislative proposal
was drafted in Belgium that envisages the
introduction of the security check of judges and
judicial staff carried out by the State Security
Service, but experts called on the Minister of
Justice to drop the bill. The ongoing judicial
reform in the Czech Republic may potentially
enhance the role of the Minister of Justice in
the disciplinary procedures launched against
judges that would put the self-government of
the judiciary in danger. In Slovakia, the newly
acquired power of the Supreme Administrative
Court to adjudicate disciplinary proceedings
initiated against the various officials of the
justice system and the composition of the dis-
ciplinary chambers raised concerns. Even more
problematic is the continued criminalization
of “abuse of law”, a criminal offence that can
only be committed by judges and the wording
of which is so vague that it violates the principle
of legal certainty.

Political actors threaten the independence of
the judiciary when they openly criticise judicial
decisions or give instructions in pending cases.
In Greece, the Prime Minister commented
on an ongoing judicial investigation of the
deadly railway accident in Tempi and asked the
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authorities to proceed with the case as quickly
as possible which sparked the opposition of
the Bar Association. Several representatives
of the government of Italy made derogatory
statements in public addressed to a judge who
considered a certain government decree regu-
lating migration issues contrary to EU law. The
Interior Minister of Slovakia verbally attacked
a judge and threatened him with the initiation
of a disciplinary procedure because the judge
had issued an urgent measure in a case in which
the Minister of the Interior had a certain legal
or political interest.

'The most blatant form of disrespect of judicial
authority is the political authorities’ refusal
to comply with validly rendered court deci-
sions, which reached a record level last year
in Belgium and Greece in asylum and border
control cases.

'The politicisation of the judicial system is a very
dangerous phenomenon because once it reaches
a certain critical level it undermines public
trust in the judiciary and prosecution service
and renders the restoration of its autonomy
and integrity extremely difficult. Although a
major judicial reform package was adopted in
Hungary to unfreeze EU funds, several serious
shortcomings persist, such as the non-trans-
parency of case allocation systems in lower-in-
stance courts, the distorted points system for
the assessment of applications for judicial posts,
the possibility of court leaders to manipulate
the outcome of judicial selection procedures,
the absence of essential guarantees of the irre-
movability of judges, the wide powers of court
presidents to decide on the promotion and the
salary bonuses of judges, the lack of sufficient
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strict conflict-of-interest rules applicable to the
members of the National Judicial Council and
so on. What is more, Hungarian NGOs have
serious doubts about the actual positive impact
of the adopted legislative changes given the
questionable independence of judicial leaders,
including the President of the Supreme Court.

In Poland, the newly elected government set out
to bring the judicial system in line with EU law.
However, this will be a very challenging task.
Lastyear, both the CJEU and the ECtHR deliv-
ered further judgments which found that the
Disciplinary Chamber of the Supreme Court
and the Chamber of Extraordinary Review and
Public Affairs did not count as independent
tribunals established by law. The Polish Sejm
adopted a resolution promising the restoration
of the independence of the National Council
of the Judiciary and called on the unlawfully
appointed members of the NC]J to immediately
cease their activities in the Council, but they
refused to do so. As a result of the involvement
of the NCJ in the judicial selection process,
hundreds of judges were appointed unlawfully
who delivered judgements in court cases. The
new Minister of Justice submitted a legisla-
tive amendment to guarantee that unlawfully
appointed judges will not consider requests for
the disqualification of a judge based on the
manner of their appointment.

Similarly to the judiciary, the autonomy of the
prosecutorial services has also faced challenges
in several Member States last year. It is still
deemed problematic in France that the promo-
tion of prosecutors depends on the Minister of
Justice who exercises authority over the pros-
ecutorial system. What is more, the current
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reform of the judicial police, responsible for the
whole criminal investigation system, will likely
strengthen the control of the executive and
simultaneously weaken the supervision exer-
cised by the judiciary. In Bulgaria, the Chief
Prosecutor was dismissed by the Supreme
Judicial Council and replaced by his deputy in
very dubious circumstances, therefore domestic
organisations called for the election of a new
Chief Prosecutor in a transparent procedure. In
Slovakia, a new government proposal envis-
ages the abolition of the Special Prosecution
Office charged with dealing with the most seri-
ous crimes, and both domestic actors and the
European Public Prosecutor’s Office expressed
concerns about the compliance of this reform
with the rule of law, especially in light of the
speed of the legislative process. Additionally,
the Prosecutor General of Slovakia has faced
criticism for controversially using their power
to intervene in special prosecution cases and
exonerate persons in cases involving high-rank-
ing politicians and state officials.

Quality of justice

'The justice system is significantly underfunded
in several Member States. An obvious sign of the
lack of sufficient resources is the low salaries of
judges and the personnel of the justice system.
'The Chief Justice of Estonia repeatedly warned
the government that the judicial career must be
made a more attractive and financially secure
professional path for young jurists because a
large number of judges will retire in the next
tew years. Despite this warning, the Parliament
of Estonia plans to reduce the growth of the
salary of high-ranking public servants, includ-
ing judges. In recent years, the indexation of
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judicial and prosecutorial salaries was dispro-
portionately small in Poland, which negatively
impacted the financial situation of judges and
prosecutors, especially given the high inflation
rate in the country. In Hungary, the relatively
low salaries of judges and court staff combined
with the court leaders’ wide discretion in giving
bonuses threatens the independence of judges
and potentially discourages young professionals
from joining the bench.

In some Member States, judges and the person-
nel of the justice system took control of their
salary negotiations. In Croatia, following the
strike of judicial employees, the Ministry of
Justice agreed to raise their salaries, but judges
also announced their intention to strike if
their salary demands are not met. In Poland,
the employees of court and prosecution ser-
vices organised a protest for higher wages and
the government responded positively to their
demands. It is also a positive development that
the Parliament of Lithuania reinstated the sen-
iority allowance of civil servants and enhanced
their social benefits.

However, the problem goes beyond the salary of
the judicial personnel and covers more broadly
the insufficient financial resources allocated to
the operation of the whole justice system that
will cause serious efficiency problems sooner or
later. Experts warn that in Germany there will
not be enough personnel in the courts to handle
all the cases. The excessive length of judicial
proceedings in Belgium can be explained by
the lack of resources allocated to the justice sys-
tem. Similarly, in the Czech Republic, courts
deciding on guardianship cases are heavily
overloaded because of the shortage of qualified
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experts. In light of these trends, it is a positive
development that the recent justice reform
adopted in France foresees an increase in the
budget and additionally includes new hires.

Fairness and efficiency of the
justice system

Significant challenges to the fairness of the
justice system persist in a large number of
Member States. The problems include the lim-
ited accessibility of courts for people who lack
sufficient resources to cover the costs of legal
proceedings, the excessive length of judicial
proceedings, the sacrifice of fair trial rights at
the altar of efficiency in certain types of cases,
and the accessibility of court decisions.

In several Member States, individuals lacking
sufficient resources to cover the costs of legal
proceedings face significant difficulties with
having access to courts. Due to legislative
changes in Croatia, certain types of legal aid
became less accessible to a high number of
people due to the increased costs of legal rep-
resentation in judicial proceedings. In Estonia,
the fees of state aid lawyers were increased,
but domestic actors warn that the state legal
aid system is not sustainable because the lack
of sufficient funding may pose a threat to the
right to a fair trial. In Greece, the effectiveness
of the legal aid scheme could be jeopardised
by the long delays in settling the lawyers’ fees.
One of the biggest challenges facing the justice
system in Hungary is the inefhiciency of its
support services which can be difhicult to access
and often fail to provide meaningful assistance
to those in need. A recent report evaluating the
equality legislation of Ireland found that the
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adjudication of discrimination complaints has
several problems, including lack of reasonable
accommodation, unmet demands for civil legal
aid, and the need for dedicated legal services
for marginalised groups. In Sweden, the pro-
tection of human rights is deemed ineftective
due to the high litigation costs which create
unequal access to justice because individuals in
need are unable to cover the expenses.

The excessive length of judicial proceedings
is a widespread problem in Member States.
Significant delays in the justice system, which
often lead to the state’s condemnation by the
ECtHR, continue to be a structural defect
in Belgium, Greece, Ireland, and Poland.
Estonia determined to reduce judicial bureau-
cracy, and Italy managed to reduce the dura-
tion of trials and reduce the courts’ backlog.
However, in certain Member States, judicial
proceedings remain particularly slow in certain
areas: the adjudication of criminal complaints
involving pushbacks of refugees in Croatia,
guardianship cases in the Czech Republic,
and access to information cases in Germany.
Long after the pilot judgement of the ECtHR,
Hungary put in place a monetary compensation
system in 2022, but it has many flaws, includ-
ing the low amount of compensation that is
arguably insufficient in light of the Hungarian

economic realities.

In France, a large number of individuals
arrested during a protest organised against
police violence were tried in an accelerated
procedure after the Justice Minister’s call for a
quick and firm judicial response. The increased
use of simplified and accelerated court proceed-
ings is also a worrying trend in Belgium, being
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particularly problematic in housing matters and
labour law disputes.

In Croatia, the lack of a database containing
decisions of lower instance courts causes a real
problem for practising lawyers. In Germany, the
practice of publishing court decisions remains

Recommendations

Governments should:

tors.

and prosecutors.

the ECtHR and CJEU.

standards.
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totally inadequate because there is no central
and publicly accessible database containing all
final court decisions. What is more, journalists
tace criminal prosecution if they publish judi-
cial decisions which are not publicly accessible,
even if they make sure that the privacy rights of
the parties involved in the case are protected.

* Strike a balance between guaranteeing democratic control over the judiciary and the pros-
ecutorial service and ensuring that even the highest organs of the justice system and their
membership appear impartial and independent to the public.

+  Take steps to depoliticise the selection and promotion of lower-instance judges and prosecu-

* Putin place adequate safeguards against any kind of political influence that the executive may
exercise in accountability mechanisms (such as disciplinary procedures) applicable to judges

* Refrain from criticising court decisions on political grounds and putting pressure on the in-
vestigative authorities and courts in pending cases.

*  Fully comply with validly rendered court decisions in a timely manner, including those from

+ Allocate significantly more resources to the justice system, increase the salaries of judges,
court officials and other legal professionals and invest in an efficient and fair legal aid system.

* Put in place legislative measures and allocate more resources to the justice system in order
to shorten the length of court procedures, tackle excessive backlogs and guarantee fair trial
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The EU should:

* Maintain pressure on Hungary to implement the adopted judicial reform and freeze EU
tunds again if newly adopted legislative measures or the activities of court leaders continue to
threaten judicial independence.

*  Closely monitor if the new parliamentary majority in Poland reforms the judiciary, including
the National Council of the Judiciary, and bring the regulation in line with the case law of
the European Court of Human Rights, the European Court of Justice, and the Polish Su-
preme Court.

*  Consider launching systemic infringement proceedings where there are multiple violations of
the rule of law, utilise an expedited procedure and request for interim measures.

* Use EU funding, including the recovery and resilience fund, to push for tangible and specific
investments in the area of justice to make it more accessible, fairer and efficient for the benefit
of all people in society.

* Establish a system to effectively monitor the implementation of rights-based judgements from
the CJEU, including through the creation of a dedicated unit focused on the implementation
of judgements. Fast-track the process of referral back to the court in cases of non-implemen-
tation.
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Lack of genuine progress in the field of anti-corruption

Key findings

Lastyear’sreport found thatlevels of corruption
remained too high in countries like Croatia or
Hungary, and governments were failing to take
genuine steps to effectively prevent and fight
corruption, although our member in Hungary
reported slight progress. Several countries
struggled with weak conflict of interest laws,
poor lobbying regulations and insufficient
measures to ensure whistleblower protection.
However, there were steps in the right direc-
tion, including in the field of transparency, and
civil society organisations continued to help
detect and investigate corruption cases.

This year’s report shows that national govern-
ments are rather reluctant to revise their anti-cor-
ruption legislation in order to bring about
genuinely positive changes. Notwithstanding
some improvements in a few Member States,
most of our partner organisations report that

* Notwithstanding certain positive measures adopted by some countries, like Estonia, Ger-
many, Greece and Ireland, no widespread and significant progress can be seen in the en-
hancement of the transparency of public decision-making in Member States.

*  Member States seem to transpose the EU’s whistleblower protection directive half-heartedly
as the national legislations progress slowly and the end products often have serious short-
comings, as seen in Belgium, Estonia, the Czech Republic, Greece, Romania, and Slovakia.

* 'The lack of data suggests that Member States are reluctant to improve their legislation on
conflict of interest and incompatibility of positions.

 No significant progress was reported from the Member States regarding the criminalisation
and prosecution of corruption-related criminal offences.

domestic developments regarding the transpar-
ency of public decision-making, whistleblower
protection, conflict of interest and incompat-
ibility of positions, and the criminalisation
and prosecution of corruption-related criminal
offences happen very slowly and often produce
unsatisfactory results, especially in respect of

high-ranking public officials.

Transparency of public decision-
making

Some Member States made progress in increas-
ing the transparency of public decision-making.
In Estonia, an open governance roadmap was
created last year aiming to improve inclusive
decision-making and strengthen cooperation in
public affairs as a result of the work of an expert
group convened by the Government Office. The
reform of the lobby register law in Germany
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addressed many of the shortcomings of the
existing register, and amendments to the act
on political parties included some measures to
increase transparency in the financing of polit-
ical parties and third-party election campaigns.
In Greece, a new law on asset disclosures
entered into force with the aim of systematising
the current rules and streamlining the asset
declaration process, but concerns persist about
the effectiveness of the audit bodies charged
with this scrutiny. The new regulation of lob-
bying in Ireland introduced positive changes,
such as the broadening of its scope and the bet-
ter enforcement of the restrictions on post-term
employment as a lobbyist.

However, our partner organisations reported
several shortcomings in public decision-making
in other Member States. In Belgium, it is prob-
lematic that various administrative authorities
are excluded from the scope of application of
certain provisions of the act on the publicity of
the administration and also that the decisions
of the administrative authority charged with
the protection of the right to access documents
are not binding. In the Czech Republic, the
enactment of the new law on lobbying has not
progressed much, the country still lacks an eth-
ical code for legislators, the decision-making of
the Office for the Protection of Competition
is characterised by opacity, unpredictability,
and uncertainty, and the public procurement
environment remains problematic. In France,
domestic actors advocate legislative changes to
broaden the definition of ‘interest representa-
tives’ because a significant number of influ-
encing activities go unrecognised by the High
Authority for Transparency in Public Life. In

Slovakia, there was no progress in the legal
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regulation of lobbying, although the debate on
the topic has been going on for a long time. The
government of Hungary has not taken any gen-
uine steps to adopt a comprehensive reform on
lobbying and revolving doors, nor to enhance
the system of asset declarations. Although
Hungary underwent significant changes in its
anti-corruption institutional framework, the
efficiency of the newly established institutions
is highly questionable and serious concerns per-
sist regarding the independence and autonomy
of key state control institutions.

Transposition of the EU
whistleblower protection
directive

Organisations from several Member States
reported positive developments concerning the
regulatory framework and practice of whistle-
blower protection, but they also highlighted
the shortcomings of the system. The federal
Parliament of Belgium passed two laws, one
for the private sector and the other for the fed-
eral public sector, which provide better protec-
tion for whistleblowers, but the complexity of
the institutional framework still raises concerns
because a lot of different bodies are competent to
deal with this issue. In Estonia, parliamentary
deliberations started on the draft whistleblower
protection law, but criticisms have been voiced
regarding its relatively limited scope and the
slow pace of the legislative process. In the Czech
Republic, the newly adopted Whistleblower
Protection Act, which entered into force after
the expiry of the deadline for the implementa-
tion of the EU directive, marked a positive step
in the fight against corruption, but it has several
shortcomings, such as the lack of protection for
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anonymous reports and the exclusion of dis-
closures involving offences below circa €4000.
Greece saw only a partial transposition of the
EU’s whistleblower protection directive as the
newly adopted law fails to define some key
terms and it has an overly narrow scope accord-
ing to experts. Although the new law on the
protection of whistleblowers entered into force
in Romania, its implementation is very slow
due to the reluctance of national authorities,
and the agency charged with the handling of
whistleblower complaints remains insufficiently
resourced.

In other Member States, it was deemed too
early to provide an evaluation of the changes.
In France, national authorities started to
implement the law transposing the European
directive on whistleblower protection, enacted
already in 2022, which brought about signifi-
cant changes to the existing regulatory frame-
work. In Italy, the new regulation of whistle-
blower protection entered into force last year,
and although it is too early to comment on its
actual impact, it appears to be an improvement
compared to the previous regulation which had
been rather fragmented and limited in scope.

The exception to this modestly positive trend
seems to be Slovakia, where the government
introduced a draft law in the legislature that
would reduce the level of protection of whis-
tleblowers and may discourage people from
reporting corrupt conduct.
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Rules on conflicts of interest and
incompatibility

Some improvements were made in a couple of
Member States regarding the rules on conflict
of interest and incompatibility, aimed at pre-
venting people from holding multiple positions
that have overlapping or conflicting duties.
Italy saw the enactment of a legislative reform
of the judicial system that is expected to have
an impact on the prevention of revolving doors.
The President of the Czech Republic signed
into law a legislative amendment preventing
politicians from operating radio and television
broadcasting companies and periodicals. By
contrast, the Minister of Justice continues to
hold his position in the government despite
persistent conflicts of interest.

In other Member States, the governments
failed to put in place legislative measures
bringing about positive changes in the regula-
tion. In Germany, experts argue that the rules
governing post-office employment of members
of the federal government and other high-rank-
ing officials are still in need of comprehensive
reform, as evidenced by several cases revealed
last year. In Greece, concerns persist regard-
ing the possibility of occupying a public office
immediately after having left the private sector.
Concerning Ireland, no updates were provided
by the government on the process of the revision
of the existing statutory framework on ethics in

public life.
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Criminalisation and prosecution
of corruption and related
offences

Some of our partner organisations expressed
dissatisfaction with the effectiveness of the
investigation and prosecution of corruption-re-
lated criminal offences in Croatia, France,
Greece, Romania, and Slovakia. Hungary is
particularly noteworthy in this respect, where
the legislator introduced the possibility of pri-
vate prosecutions for high-level corruption and
maladministration cases when the prosecution
service fails to act, however, domestic organisa-
tions argue that a number of procedural obsta-
cles render this new special remedy procedure
inadequate.

In Germany, the law on corruption and brib-
ery of members of parliament still needs to be

Recommendations

Governments should:

their freedom from undue political influence.
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strengthened, as was clearly illustrated by sev-
eral cases related to public procurement revealed
last year. In Italy, a draft law was tabled that
aims to abrogate the offence of abuse of public
office and limit the scope of the offence of trad-
ing in influence. The draft amendment to the
Criminal Code, submitted by the government
of Slovakia, envisages a significant reduction
of penalties for corruption-related criminal
offences, which calls into question the deterrent
and preventive effect of the criminal legislation.

As a positive development, it needs to be
mentioned that the Council of Ministers of
Poland expressed Poland’s intention to join the
European Public Prosecutor’s Office.

 Rationalise their anti-corruption legislation and simplify the system of institutions charged
with the enforcement of rules on combatting corruption.

*  Provide anti-corruption bodies with sufficient financial and human resources and guarantee

+ Transpose and implement the European Whistleblower Protection Directive.

* Improve the effectiveness of the investigation and prosecution of corruption-related criminal
offences, especially when committed by high-ranking public officials.
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The EU should:

* Better enforce the European standards on legislative decision-making to guarantee that
Member States show actual progress in the improvement of their anti-corruption legislation
and that the rules are enacted in a transparent and inclusive process.

* Adopt the new directive on combating corruption as soon as possible.
*  Closely monitor the transposition and implementation of the European Whistleblower Pro-
tection Directive, in close cooperation with non-state actors including civil society, and act

decisively in case of non-compliance.

*  Pay particular attention to high-level corruption, especially those committed by high-ranking
public officials because it undermines the public trust in the institutions of the state.
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Efforts to safegquard media freedom and pluralism still

inadequate across the EU

Key findings

Last year’s report found continued deteriora-
tion in the plurality of the EU media landscape
overall, and persisting restrictions on media
freedom and the freedom of information. These
findings highlighted a rise in SLAPPs and
other forms of intimidation against journal-
ists, national media markets defined by strong
ownership concentration and a lack of media
ownership transparency, and threats to free-
dom of expression and information in the form
of restrictive laws and inadequate attempts to
combat hate speech and disinformation.

This year’s report finds little change to the
EU media landscape overall. To be sure, there
were some positive developments in 2023,
most notably in Lithuania, France, Slovenia

and the Czech Republic, the latter of which

adopted a new law on media ownership and

* Media ownership concentration remains high in many Member States, causing a significant
negative impact on media freedom and pluralism, and there remains little transparency over
media ownership including beneficial ownership across the EU.

* 'Threats to journalists remain a critical problem across Europe that demands urgent action by
the EU and Member States. Even in states with traditionally strong and plural media mar-
kets, verbal and physical attacks are increasing.

* The use of SLAPPs to silence independent journalists and media outlets is a problem in al-
most all Member States surveyed for this report.

* Public service media is in a constant struggle for editorial and financial independence, with

government influence a persistent problem in many countries.

reported no physical attacks on journalists, as
well as a rise (to 14th, from 20th) in its global
ranking by Reporters Without Borders. Yet
despite these instances of progress, the overall
situation across the continent remains worri-
some. SLAPPs continue to be used to silence
journalists and media outlets, media ownership
concentration remains high while ownership
transparency remains low, and journalists are
victims of verbal and physical attacks with
shocking regularity. In many countries, public
service media is in a constant state of struggle
for true editorial and financial independence
from the government; in others, it is a fully
captured arm of the government.
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Independence of media
authorities

Concerns over the independence of the national
media regulatory body exist in Croatia, Greece,
Hungary, Lithuania, Poland, and Slovenia.
The independence of Croatia’s Agency for
Electronic Media, the national media regulator,
is questioned because all the Council members
are proposed by the government and appointed
by the Parliament. In Lithuania, the election
of the director of the Lithuanian Radio and
Television, the national broadcaster, was twice
unsuccessful due to a split vote of the LRT
board, revealing infighting amongst political
bodies of the national government over influ-
ence. There has been criticism of the process
of selecting new members of the independent
media authorities in Greece, provoking fears
that it is open to political influence. As found in
previous reports, the national media authority
in Hungary does not meet European standards
on the independence of such bodies.

A positive development in this field in 2023
occurred in the Czech Republic, where
Parliament approved an amendment accord-
ing to which the Senate will elect a third of
the board members of Czech Television and
Czech Radio. The television board will have 18
members instead of 15, and it will no longer be
possible to dismiss the public media boards as
a whole. These positive changes should make
both media formats more resilient to political
pressure.
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Media pluralism

Although a free and plural media is fundamen-
tal to allowing citizens to get accurate informa-
tion and make informed choices at the ballot
box, little progress has been made to address
the strong media ownership concentration that
exists in many Member States. This problem is
particularly acute in Croatia, France, Greece,
Hungary, Poland and Slovenia. In Croatia,
the Croatian Journalists’ Association has
pointed to a further decrease in media pluralism
tollowing Media Solutions’ acquisition of Novi
List, Glas Istre and Zadarski List. 'The company,
which is suspected of being susceptible to
influence by politicians of the ruling party, now
controls four major regional daily newspapers.
Efforts to address the issue of media concen-
tration in France remain stalled, as none of the
32 recommendations — on journalistic freedom,
journalists’ pay and other issues — presented by
a 2022 Senate investigative committee have
been implemented. The level of media concen-
tration in Greece remains high — and highly
influenced by politicians; the interdependence
between political and media elites is considered
among the major factors leading to ineffective
and contradictory media policies and poor
implementation of anti-corruption rules.

Our member in Hungary reports no change
over the past year: the media ecosystem is
characterised by a large number of state-funded
media that show unconditional loyalty to the
government. In Poland the state-owned com-
pany PKN Orlen retains ownership of not only
the publisher of the majority of regional press
outlets but also of the second-largest press
distribution company in the country (Ruch).
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In Slovenia, the level of media concentration
remains high: the media group Pro Plus dom-
inates the television, video-on-demand, and
online media market, while Media24 owns
more than 60 media outlets across print, radio
and television.

Threats to media pluralism also persist in the
Netherlands and Slovakia. In the former, the
2023 edition of the Media Monitor, a yearly
publication of the Dutch Media Authority, sig-
nalled an increasing market share held by fewer
media companies, and an overall landscape
characterised by a high concentration of media
ownership. In Slovakia, the level of concen-
tration in the media market increased in 2023,
after the News and Media Holding company
bought the most widely read tabloid magazine,
Novy ¢as, and the related portal cas.sk. The
publishing house, owned by the financial group
Penta, is the largest publisher of print titles on
the Slovak market. In Italy, our member calls
for mandatory yearly reports on media owner-
ship data by national regulatory authorities or
bodies, which would include the obligation for
data on media ownership to be made publicly
available free of charge and in an electronic and
user-friendly manner.

On a positive note, the Czech Republic has
banned politicians from owning media outlets
from 2024, following last year’s adoption of
new amendments to address this issue.

Transparency of media
ownership and funding

Transparency in media ownership, which
strengthens media accountability and facilitates
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public scrutiny of the news, remains an issue
in many EU states, although there is hope that

the upcoming European Media Freedom Act
(EMFA) will address this.

In Greece, state advertising funding is a signif-
icant source of revenue for Greek media, and in
recent years critical media have been excluded
or received disproportionately lower funding
from government communication campaigns.
While 2023 saw a new media registry come
into effect that purports to increase media eth-
ics and tie it to funding, there is concern that it
could be misused to deliberately exclude media
reporting critically on the government from
receiving state advertising revenue. Similarly,
in Hungary, there is a lack of transparency
around state advertising spending, and the state
does not publish a database on its advertising
activity. In Slovakia, the Ministry of Culture is
obliged to create a publicly accessible register of
information and data on media providers, ser-
vices and products, but it has not yet published
such a list, and no progress was made in this

area in 2023.

In contrast, in the Netherlands state adver-
tisements are subject to specific regulations to
ensure they are transparent, fair and not mis-
leading, and guidelines have been drawn up
to regulate government communications. That
said, in the run-up to the November 2023 elec-
tion, there was particular concern over the use
of microtargeting in political advertisements
on social media. In Slovenia, the new Mass
Media Act proposal is in line with the princi-
ples of EMFA, calling for greater transparency
of state advertising. Under it, state institutions
would have to report regularly on all media
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expenditure, including advertising, campaigns
and other media leases.

Public service media

Public service media continues to face threats
of government interference, manipulation or
outright control in multiple Member States.
In Italy and Romania, government influence
on public service media, either directly or
through financial levers, remains a significant
source of concern. The problem is particularly
severe in Italy, where the government made
significant internal management changes at
Radiotelevisione Italiana (RAI), the Italian
national public broadcasting company, in
2023, leading to the resignation of its CEO. In
Croatia, our member reports that the hiring
process for a key editorial position at Croatian
Radiotelevision was conducted in a non-trans-

parent manner.

In France, Italy, and Slovakia, changes to how
public service media are funded risk interfering
with the quality of the content they provide. In
Slovenia, although the governing structures of
public service media have improved, the financ-
ing model continues to threaten the public
broadcaster’s independence and capacity to ful-
fil its role. A long-term plan for the financing of
public service broadcasting in Ireland made no
progress in 2023 and remains yet to be agreed.
Conversely, the establishment of the Media
Support Fund in Lithuania will provide state
tunding to media projects for the first time,
giving it greater financial support.

In Sweden, the lack of constitutional protec-
tion for public service media, coupled with
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increasing threats by certain political parties,
could pose an existential threat. There was no
change in 2023 to the situation in Hungary,
where public service media is firmly under gov-
ernment control, or in Poland, where efforts to
influence editorial independence by state actors
were reported.

Given the widespread doubts over the inde-
pendence of public service media and other
media outlets in so many Member States, it
is little wonder that public trust in the media
remains low in many countries surveyed.
In Slovakia, the public’s already-low trust
deteriorated further in 2023, with one report
finding just 27% of the general public trust the
media, down from 37% in 2022. Meanwhile,
in Estonia, where generally high public trust in
the media has been noted in past reports, regres-
sion occurred in 2023: trust in public TV and
radio stations fell by 8% last year, to 59%. In the
Czech Republic, public trust in the media hit
an all-time low in 2023. Certain countries did
see positive developments in this area last year.
Slovenia and Lithuania saw upticks in public
trust in the media last year; in the former, trust
in the public service broadcaster shot up by 14
points in 2023 compared to 2022.

Safety and protection of
journalists

Journalists in the EU continue to face threats
and instances of violence simply for doing their
job of bringing to light corruption, wrongdo-
ing and other matters of public interest. This
grave threat to media freedom is widespread
across the bloc, particularly in Croatia, the
Czech Republic, France, Germany, Greece,
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Italy, the Netherlands, Romania, Slovakia,
Slovenia and Sweden. In Croatia in 2023,
multiple instances of various types of attacks
on journalists took place. Verbal attacks against
journalists were recorded in the Czech Republic
and France last year, while physical attacks
were especially problematic in Germany,
Greece, Italy, and Slovenia. In Germany,
these attacks were largely responsible for the
country sliding five places in the press freedom
ranking of Reporters Without Borders, to 21st.
'There were 103 physical attacks on media pro-
fessionals in Germany last year, the most since
counting began in 2015. In Italy in 2023, there
were at least 15 cases of physical assaults against
journalists and media workers, four of which
resulted in injury, and 27 cases of verbal attacks.

Attacks against journalists in Greece were
lower in 2023 than the peak year of 2022 but
remain high. Several journalists reported being
subject to assault and other mistreatment,
mainly as a result of police violence, particularly
in attempting to cover protests or to report on
migration issues. A similar trend was reported
by our member in Slovenia, where there were
15 attacks against journalists in 2023, down
from 20 in 2022 and 33 in 2021.

Strategic lawsuits against public participation
(SLAPPs), which aim to silence journalists
and media outlets through abusive and costly
litigation, were reported in almost every coun-
try surveyed, including Belgium, Croatia,
France, Germany, Greece, Hungary, Italy,
the Netherlands, Poland and Slovenia.
Although courts in Belgium have tended to
protect journalists against SLAPPs, there is
still no mechanism under Belgian law whereby
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manifestly unfounded or SLAPP cases can be
dismissed at an early procedural stage. In 2023,
at least 945 lawsuits against media entities or
journalists were active in Croatia, 910 of which
were lawsuits seeking compensation for dam-
age to one’s honour or reputation. While not
all of these lawsuits are considered SLAPPs,
the sheer number underscores the need for the
country to revisit its procedural rules and adopt
an official definition of a SLAPP, and for courts
to separate and classify such lawsuits. In France,
journalists continue to face legal harassment by
authorities. Legal safeguards against SLAPPs
are still almost non-existent in Germany, and
there are no government-funded support struc-
tures for affected journalists. SLAPPs have
become widespread in Greece in the last couple
of years, often with the aim of silencing jour-
nalists who reported around the biggest wire-
tapping scandal in Greek history, the so-called
Predator-gate scandal. SLAPPs are also on the
rise in Italy, where at least two dozen lawsuits
were initiated in 2023 by political figures tar-
geting critics of the government. In March
2023, the Dutch National Association for
Journalists and PersVeilig published research
on the legal intimidation of journalists in the
Netherlands which shows that almost 50% of
journalists, and over 90% of editors, have been
legally intimidated due to a publication.

Abusive lawsuits in Hungary take on a nota-
bly different form than those in other coun-
tries. There, the EU General Data Protection
Regulation (GDPR) has been weaponised
to suppress investigative journalism. As the
GDPR does not provide EU-level protection
for press freedom, it is left to Member States
to introduce such protection. Therefore, the
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GDPR can be used to stifle the press in coun-
tries that have not established specific rules to
exempt the press from the provisions of the
GDPR, as is the case in Hungary. Meanwhile,
a positive development in the area of SLAPPs
occurred in Ireland, where it is expected that
the draft bill to amend the defamation law, pre-
sented in 2023, will deal with some elements of
SLAPPs against journalists and others. The EU
Anti-SLAPP Directive will change the climate
regarding SLAPP cases, however, it will mostly
depend on Member States to implement and
apply the rules in their national legal system.

Members report that journalists have insuf-
ficient protection against, or face the threat
of, acts of surveillance in France, Greece,
Hungary, and the Netherlands. Although the
issue has become a full-blown public scandal in
Greece, named Predatorgate after the surveil-
lance technology used, the perpetrators have
generally thus far eluded justice, as is the case in
other countries. In Hungary, the Pegasus case
remains unresolved, while our Italian member
highlights the need for domestic authorities to
pass legislation explicitly forbidding the use of
spyware against journalists. Making matters
worse, throughout 2023, France exerted pres-
sure on other Member States to legalise the
surveillance of journalists in cases involving a
threat to ‘national security’ or offences such as
terrorism, sabotage or counterfeiting. One small
promising step last year occurred in Slovenia,
where the proposal of the new media regula-
tion does specifically include a prohibition of
installing intrusive surveillance software on any
device used by journalists, although it contains
no other specific measures for the protection
of journalists’ safety. In October 2023, it was
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revealed that journalists from Dutch outlet De
Correspondent were wiretapped in 2022 by the
Public Prosecution Office (OM) At the time,
De Correspondent was conducting a major
investigation into a controversial deal between
businessmen and the government for COVID-
19 face masks.

As reported in previous years, restrictions to
the access of public interest information remain
problematic in Croatia, Estonia, Germany,
Italy, and Lithuania. Efforts by public authori-
ties to restrict access of independent journalists,
for example to press conferences or for inter-
views with public officials, have been reported
in Croatia and Hungary.

Two  noteworthy positive developments
towards protecting journalists occurred in the
Netherlands last year. In July 2023, the Dutch
Senate passed a bill to criminalise doxing,
widely used to intimidate journalists by distrib-
uting personal information (such as addresses,
phone numbers, and information about family
members) on social media. Additionally, last
year also saw the Dutch government ensure
structural funding for a joint initiative of the
Dutch National Association for Journalists, the
Dutch Society of Chief-Editors, the police and
the public prosecutor to combat violence against
journalists.
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Recommendations

Governments should:

Improve transparency on media ownership by going beyond the European Media Freedom
Act requirement through the creation of national-level, publicly accessible, and regularly up-
dated databases on the beneficial ownership chains of media companies and their links to
politicians.

Support small and independent media outlets by ensuring a fair and transparent distribution

of public funds.

Take concrete actions by properly enforcing existing laws or introducing new ones to protect
journalists from attacks and harassment, including in the online space.

Ensure accurate and timely transposition of the EU Anti-SLAPP Directive into national
law, ensure its full enforcement, and make sure judges and prosecutors are adequately trained

to deal with the threat of SLAPPs.

Quickly and ambitiously transpose the EMFA into national law where needed and support
it with robust enforcement efforts.

Take steps to safeguard the editorial independence of public service media, including by de-
politicizing the hiring process.

Create proper safeguards for journalists and use GDPR Article 85 to provide exemption or
derogation of the GDPR for journalistic purposes.

Tackle disinformation and hate speech on social networks while respecting human rights
standards on the right to freedom of expression.

Revise unduly broad or vague laws that criminalise legitimate free speech.

Strengthen the framework for access to public interest information and public documents.

The EU should:

Ensure accurate and timely transposition of the EU Anti-SLAPP Directive into national
law, ensure its full enforcement, and make sure judges and prosecutors are adequately trained

to deal with the threat of STLAPPs.
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Issue guidelines for Member States based on the recommendations of the Council of Europe.

Closely monitor the transposition of the EMFA and ensure it is properly enforced in the
Member States.

Within the competence of the EuropeanCommission, coordinate with the Regulatory Scru-
tiny Board to foster media freedom and pluralism across the EU, including monitoring media
ownership.

'The Commission should continue its media monitoring project in relation to beneficial own-
ership of media companies across the EU.

Monitor and report on the implementation of the EU Recommendation on the Safety of
Journalists and related EU legislation, such as the Whistleblowing Directive, in consultation
with civil society and media representatives.

Align the efforts of Digital Services Act' enforcement to ensure that access to information
and freedom of the media prevail on Very Large Online Platforms and Very Large Online
Search Engines.


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32022R2065
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32022R2065
https://dq4n3btxmr8c9.cloudfront.net/files/mpdgy5/DSA_Risk_Analysis_LibertiesxEPDfin.pdf
https://dq4n3btxmr8c9.cloudfront.net/files/mpdgy5/DSA_Risk_Analysis_LibertiesxEPDfin.pdf
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Defective system of checks and balances

Key findings

Regarding the process for preparing and enacting laws

*  While the use of extraordinary legislative measures related to COVID-19 and the war in
Ukraine largely dissipated, Hungary continues to use such measures to suppress political
dissent.

* 'There is a concerning tendency of misuse of extraordinary constitutional measures by execu-
tives to diminish the role of parliaments.

*  Fast-paced legislation remains prevalent, resulting in low-quality legislative instruments and
increasing the possibility of fundamental rights violations.

* Public consultation in many countries remains symbolic and ineffective, hampering the
ability of CSOs and the public to submit comments and express concerns regarding the pro-

posed bills.
Regarding independent authorities

* The autonomy of Ombudspersons, national human rights institutions, equality bodies and
other independent authorities is compromised by the highly politicised and non-transparent
selection of their heads or their structural subordination to the political branches in several
Member States, such as Bulgaria, France, Germany, Greece, Hungary, Ireland, Slovakia.

* National Human Rights Institutions face challenges in carrying out their tasks adequately
due to the lack of sufficient financial and human resources, limits of their competence and
non-enforceability of their decisions.

Regarding the electoral framework
* 'The severe restriction of the voting rights of third-country nationals, people having reduced
mental capacity, and prisoners is still a matter of concern in Member States, such as Bulgaria,

the Czech Republic, Estonia, and Greece.

* The poor quality of the wording and the enactment process of new electoral legislation was
subject to strong criticism in Croatia, Greece, Hungary, Ireland, and Romania.
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Last year’s report highlighted issues with
fast-track lawmaking, accompanied by lacking
human rights impact assessments, and limited
opportunities for public participation. Many
country reports expressed concern regarding
the independence and effectiveness of watch-

dog bodies.

This year the picture remains similar, with focus
shifting from COVID-19-related emergency
measures to the misuse of extraordinary consti-
tutional measures by executives. The low qual-
ity of parliamentary lawmaking and its lack of
inclusiveness remains a particularly concerning
trend. Independent authorities face significant
challenges in carrying out their constitutional
function to defend the rule of law because they
are often severely underfunded and exposed
to undue political influence. Several Member
States continue to exclude parts of their soci-
ety from the franchise contrary to European
standards and show reluctance to reform their
electoral legislation.

Process for preparing and
enacting laws

Fast-paced legislation and extraordinary
measures

Fast-paced legislative work was an observable
trend in 2023. In Bulgaria, Greece and Sweden
this simply meant enacting legislation in an
accelerated fashion, but within the framework
of the ordinary legislative procedure, while in
other instances, such as in Slovakia, fast-track
procedures were utilised. In the case of Greece,
acceleration of the legislative procedure resulted
in a four-day decrease in the average length of
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deliberation, while Slovakia saw 91.67% of
the bills proposed by its new government fast-
tracked. Extensive last-minute changes to bills
through amendments were prevalent in Greece
and Hungary, with in the case of the latter
continuing the practice of submitting min-
istry prepared bills as private members’ bills.
Meanwhile the Czech government pushed
through an amendment on the adjustment of
pensions during a legislative emergency, draw-
ing criticism from opposition members and the
vice-president of the Constitutional Court.

The hasty enactment of laws resulted in a
decrease in the quality of legislation as high-
lighted by reports from Bulgaria and Sweden
and drew major questions of constitutionality

in the case of the Czech Republic.

A further observable trend was the use of
extraordinary constitutional measures by exec-
utives to further their legislative agenda. In
France the government utilised Article 49.3
of the Constitution extensively to pass laws
without a vote in the National Assembly. The
report from Croatia is a further example of
the phenomenon, describing a dominance of
the executive branch and the weak role of the
Parliament. Italy faces a constitutional amend-
ment that increases the conversion period of
decree laws initiated by the government to laws
by the Parliament from 60 days to 90 days,
raising concerns of the misuse of decree-laws
by the government to diminish the role of the

Parliament.
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Lack of meaningful consultations

A common issue highlighted in the country
reports is the lack of meaningful public consul-
tation. Consultations are often pro-forma, such
as in Bulgaria, Hungary, Ireland or Croatia,
with comments and proposals not being
meaningfully addressed. The short deadline
for submitting comments and recommenda-
tions is a major problem hindering meaning-
tul participation by the public or CSOs, with
several countries, such as Germany, Slovakia
and Slovenia violating their guidelines or
laws on public consultation by setting shorter
consultation periods than required by those
instruments. Hungary saw multiple instances
of important draft laws not being submitted to
public consultation, while in Slovakia admin-
istrative measures were used to raise the thresh-
old for participation in consultation, with the
interim government reversing those measures.
A further problem in the case of Germany is
the poor readability of draft laws, which makes
the drafts difficult to understand. Calls for the
publication of synopses of draft laws to combat
this problem have so far proven futile.

The acceleration of the legislative process
described earlier further reduces the possibility
for substantive public consultation, as the hasty
adoption of laws leaves little room for consulta-
tion with stakeholders or the public, and major
last-minute amendments render such consulta-

tions meaningless.
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Independent authorities

Creation of (additional) independent author-
ities

Although the Czech Republic has a well-func-
tioning Public Defender of Rights, domestic
and international actors continue to call for
the establishment of a separate National
Human Rights Institution and an independent
Ombudsman for children. In Italy, the parlia-
mentary debate on the legislative proposal on
the establishment of the Data Protection and
Human Rights Authority has not made any
significant progress last year, so the country still

has no NHRI in line with the Paris Principles.

Selection of members and institutional au-
tonomy

In some Member States, independent authori-
ties face challenges due to the highly politicised
selection of their heads. In Bulgaria, many
Parliament-appointed members of independ-
ent state authorities were not replaced after
the expiry of their mandate due to the power
struggles between the ruling parties. This
political deadlock affects the membership of
the Data Protection Commission, Commission
for Protection from Discrimination, National
Bureau for Control over Special Surveillance
Means, and others. In Germany, the election
of data protection and freedom of informa-
tion commissions at both federal and state
level is deemed non-transparent and thus not
in line with the EU General Data Protection
Regulation. In Greece, serious defects that
tainted the election of the new members of
the Hellenic Authority for Communication
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Security and Privacy and the Greek National
Council for Radio and Television raise concerns
about political interference with the function-
ing of these independent authorities. The rules
on the selection and dismissal of the heads of
the Statistical Office of the Slovak Republic
and the Office for Supervision on Healthcare
were changed in a way to grant full control to
the government which creates an unconstitu-
tional situation. The ruling parties in Hungary
use their two-thirds parliamentary majority to
elect the heads of all state authorities without
any compromise with the opposition, so the
selection process is always deemed to serve the
interests of the government.

In other Member States, the lack of (sufficient)
autonomy of such independent authorities are
traced back to structural reasons. The General
Inspectorate of the National Police of France,
responsible for overseeing the actions of the
National Police and the Paris Police Prefecture,
continued to face criticism for its lack of
structural independence from the Ministry of
Internal Affairs, especially after the police vio-
lence committed during the social unrest against
the pension reform. In Ireland, concerns have
been raised regarding the yet-to-be-established
Independent Examiner of Security Legislation,
Policing and Community Safety Authority
and Office of the Police Ombudsman because
the proposed governance and structures of
these bodies may limit their independence and
impede their ability to operate effectively.
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Guaranteeing the conditions of effective
functioning

Many Member States fail to guarantee the con-
ditions necessary for the effective functioning of
National Human Rights Institutions. The cre-
ation of the Federal Institute for the Protection
and Promotion of Human Rights in Belgium
is a welcome development, but it still needs to
be given a specific role in the legal system and
it must be endowed with the financial, human
and legal resources it needs to carry out its tasks.
By contrast, the Central Prison Supervisory
Board is seeing its prerogatives threatened as
the Minister of Justice tabled a draft bill that
would both restrict the supervisory role of this
body and erode the right of complaint recently
opened to prisoners. The Ombudsperson of
Croatia faces difficulties with carrying out its
tunctions adequately due its restricted access
to the necessary information and the lack of
sufficient implementation of their recommen-
dations. In France, the opinions of independ-
ent authorities such as the Defender of Rights
or the National Consultative Commission on
Human Rights make no impact on political
decision-making due to their lack of binding
force. The French Defender of Rights enjoys
a high degree of independence, but it has
fewer financial and human resources than its
counterparts in other European countries. The
data protection and freedom of information
commissioners introduced in Germany at both
tederal and state level lack any means to enforce
their legal opinion against the authorities and
have much less financial resources and person-
nel at their disposal than would be necessary.
Although one of the ruling parties in Sweden
proposed the discontinuation of the funding of
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the Swedish Institute for Human Rights, the
proposal was eventually dropped due to the
collective appeal of 49 organisations.

Electoral framework
Restrictions on the right to vote

On the one hand, several Member States
maintain very severe restrictions on the right to
vote. In Bulgaria, prisoners and persons under
guardianship are disenfranchised, dual citizens
have the right to vote but can only exercise it
after having resided in the country for at least
18 months, and some ethnic minorities are
prevented from using their mother tongue
during the electoral campaign. In the Czech
Republic, people having reduced legal capacity
have restricted voting rights. The government
of Estonia prepared legislation aimed at
depriving Russian citizens of the right to vote,
and prisoners are still autonomically disenfran-
chised. Greece continues to deprive people
having limited mental capacity of their suftrage
rights, but the disenfranchisement of prisoners
was narrowed down to certain types of serious

crimes.

On the other hand, some Member States, such
as the Czech Republic, Greece and Slovakia,
experimented with the introduction of postal
voting to make the exercise of the right to vote

easier.
Poor quality of electoral legislation
In several Member States, amendments to the

electoral regulation raised concerns due to the
poor quality of the new provisions’ wording and
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the lack of transparency and inclusiveness of
the legislative process. In Croatia, the drafting
of the new act re-regulating the electoral units
was criticised for its lack of transparency and the
opposition parties announced their intention to
challenge the constitutionality of the law on
procedural grounds. In Greece, the wording
and the enactment process of recent legislative
amendments on the disqualification of politi-
cal parties from the elections raised concerns.
The ruling parties in Hungary amended the
rules on local elections less than a year before
the elections in a non-transparent and non-in-
clusive legislative process. In Ireland, the
Electoral Reform Bill went through an exten-
sive pre-legislative scrutiny, but the rushed and
unsatisfactory manner in which the legislation
was passed in Parliament was subject to much
criticism. Recent amendments to Romania’s
National Security Law are deemed problematic
because any political opinion may be qualified
as a national security threat due to the ambigu-
ous wording of the new provisions.

Lawfulness and fairness of elections

Domestic and international electoral monitor-
ing bodies found irregularities committed dur-
ing the electoral campaign and the elections in

the Czech Republic, Germany, and Greece.
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Recommendations

Regarding the process for preparing and enacting laws

Governments should:

* Rein in the use of fast-track procedures and extraordinary constitutional measures.

* End the practice of rushing legislation.

*  Respect rules on public participation in legislative processes and increase the frequency,

length, and transparency of government consultations with the public and civil society or-
ganisations.

The EU should:

*  Closely monitor whether national legislation implementing EU law, especially legislative acts
adopted to comply with decisions of EU rule of law mechanisms, is adopted in a trans-
parent, accountable, democratic and pluralistic lawmaking process, and activate the rule of
law mechanisms in case of non-compliance.

* Conduct an in-depth assessment on the use of emergency and accelerated procedures and
extraordinary constitutional measures in lawmaking.

Regarding independent authorities

Governments should:

*  Guarantee that the heads of independent authorities are selected in a transparent process and
are protected by institutional guarantees from undue political influence.

* Endow National Human Rights Institutions and other independent authorities with all fi-
nancial and human resources, and legal competences that are necessary for the successful
completion of their mandate, and make sure that their decisions are implemented.
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The EU should:

*  Put stronger pressure on governments to set up or strengthen independent authorities, by en-
forcing relevant existing EU standards and adopting new ones, for example on the selection
of their heads, their structural independence, their financial and human resources, their legal
competences, and the implementation of their decisions.

*  Monitor the Member States’ compliance with the Commission’s Recommendation on stand-
ards for equality bodies' and make progress with the adoption of the Directive on standards

for equality bodies.
*  Make funding or capacity-building or other measures of support directly available to national
institutions set up under EU law to help mitigate the impact of funding shortfalls.
Regarding the electoral framework
Governments should:

* Revise their rules limiting the voting rights of third-country nationals, people having reduced
mental capacity and prisoners and bring their legislation in line with the European standards.

* Guarantee that amendments to the electoral legislation are adopted at least one year before
the election in a transparent, inclusive, and democratic legislative process.

The EU should:

*  Monitor more closely the compliance of the Member States’ electoral legislation with the
international standards of national elections, especially those set by the Venice Commission,

the ECtHR and the OSCE.

*  Monitor the Member States’ compliance with the Regulation on transparency and targeting
of political advertising once it is enacted and make sure, in particular, that Member States
prepare and adopt all the necessary legislation in a timely manner.


https://commission.europa.eu/document/download/ee81e0ee-d0b5-4039-8081-aa0c072ed193_en?filename=commission_recommendation_on_standards_for_equality_bodies.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13098-Equality-bodies-binding-standards_en
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Attacks on rights defenders and protest bans further
restricted civic space last year

Key findings

* Member States are using restrictive rules on non-profit status and registration to hinder the
work of civil society organisations or threaten their existence.

* In many Member States, governments have restricted the involvement of CSOs in the law-
making process, with the appearance that it is often done as a box-ticking exercise rather than
a meaningful consultation and forum for information sharing.

*  Governments severely curtailed the right to protest in 2023. Even in countries where this
right has been traditionally protected, events — in particular the Isracl-Hamas conflict — have
been used to justify new restrictions.

* Smear campaigns against CSOs and rights defenders, often at the hands of politicians, in-
timidation, verbal abuse and physical violence were reported by CSOs in multiple Member
States last year.

*  SLAPPs remain a powerful weapon to silence rights defenders, climate activists, journalists
and others, necessitating urgent action from Member States in line with the new EU direc-

tive, as mentioned in the section on media freedom.

* Data retention, regulatory uncertainty, and hate speech and abuse remain serious issues facing

the online civic space.

Last year’s report reaffirmed the findings of
previous years, namely that civil society organ-
isations (CSOs) and rights defenders remain
under threat of harassment, intimidation and
physical and verbal attacks simply for carrying
out their work. Strategic lawsuits against public
participation (SLAPPs) were frequently used
as a tool to silence CSOs and rights defenders.
Restrictive laws further hampered their work,
and in extreme cases the legal environment
forced the dissolution of CSOs. Restrictions on

the right to protest undermined public partici-
pation. Last year’s report also saw a continued
worrying trend in the high levels of digital vio-
lence and hate speech in the online civic space.

This year’s report confirms that these issues
continue largely unchanged. Shrinking civic
space, intimidation and smear campaigns, often
at the hands of the government or other politi-
cians, are persistent threats to rights defenders
and CSOs. Instances of physical violence also
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continue, as do existential threats to organi-
sations themselves, often through financial or
registration levers. Climate activists have faced
harassment, arrest and, as is true of other activ-
ists, the threat of abusive lawsuits. The online
civic space is still marked by abuse and harass-
ment, and there are questions in some member
states over the independence of national regu-
lators of the online space.

Freedom of association and
public participation

Threats to freedom of association in 2023 were
reported in Bulgaria, Croatia, the Czech
Republic, France, Germany, Ireland, Italy,
the Netherlands, Slovakia and Sweden. In
Germany, the revocation of non-profit status
and the use of tax law continue to negatively
affect freedom of association. Planned reforms
to clarify the application of tax-exempt status
stalled in mid-2023. While freedom of associ-
ation is generally upheld in the Netherlands,
several bills remained a source of concern for
civil society in 2023, as these bills brought into
question the independent role CSOs play within
a democratic society. In Slovakia, the govern-
ment spent much of 2023 working to reform
the tax assignment system, throwing into doubt
a significant source of funding for CSOs. The
issue was still unresolved by year’s end, with no
change to the system yet implemented.

Threats of involuntary dissolution of CSOs
were reported in France, Ireland, Romania
and Sweden. In Sweden, our member reported
significant interference by authorities against
Islamic organisations, up to and including
dissolution, while in Bulgaria, authorities have
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refused to register Macedonian organisations. In
Ireland, there is concern that proposed powers
to be granted to the Charities Regulator would
allow for deregistration for minor breaches of

the 2009 Charities Act.

Civil society organisations performing life-sav-
ing work around migration continued to face
restrictions and threats in Italy and Greece.
In Italy, the Minister of the Interior is now
able to force rescue ships to dock at ports that
are located far away from where migrants are
in danger, and CSO ships are forced to con-
clude rescue operations quickly, with the risk
of leaving some migrants to drown at sea. In
Greece, the government has abused its power
to mischaracterise CSOs working in the field
of migration as criminals, and to bring criminal
charges for facilitation of entry, migrant smug-
gling, conspiracy, abuse of office, fraud, abet-
ting irregular immigration, illegally obtaining
state secrets, complicity in trafficking in human

beings.

On the other hand, a positive development was
reported in Estonia, where the conditions for
the liquidation of CSOs were clarified and,
as a result, an organisation that was deleted
from the register will be allowed to continue
its activities. Another welcomed event occurred
last year in Slovenia, where the National
Assembly passed a law aimed at revoking fines
against alleged organisers of public gatherings
protesting against the democratic backsliding

resulting from unlawful regulations during the
COVID-19 pandemic.

Human rights defenders in Croatia, France,
Hungary, the Netherlands, Slovakia and
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Sweden report shortcoming in the public par-
ticipation process. In Croatia, human rights
defenders report that the practice of appointing
civil society organisations to working groups
and advisory bodies is often non-transparent.
In France, the strong opposition by the general
public to retirement reform was ignored and the
bill was forced into law by circumventing the
National Assembly through a legislative loop-
hole. As in other areas, the government care-
tully controls public participation in Hungary,
using it not to solicit input but to bolster
support for their agenda. Public engagement
is predominantly solicited through ‘national
consultations’ — questionnaires, distributed
to every household, laden with questions that
are both leading and absurdly biassed. In
Slovakia, the government’s use of fast-track
legislative procedures prevents the public and
civil society from having the opportunity to be
involved in the legislative and decision-making
processes. In Sweden, the practice of impos-
ing short deadlines for stakeholders to submit
responses during the consultation process, the
government is creating a serious impediment to
civil society stakeholders’ participation in the
legislative process.

Right to protest

New restrictions on public protests were
reported in Bulgaria, the Czech Republic,
Estonia, Germany, Hungary and Sweden.
Protests bans explicitly targeting pro-Pales-
tinian assemblies were reported in the Czech
Republic, Germany, Hungary and Sweden. In
Germany, several courts declared blanket bans
on pro-Palestine assemblies unlawful, while

other courts upheld them. Since October 2023,
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police in Hungary have banned all demon-
strations to commemorate civilian victims who
died in Gaza. Furthermore, restrictions on the
right to protest in the form of limitations of
pro-Palestine flags, symbols and slogans were
reported in Belgium, Estonia and Germany.
Efforts by France’s Interior Minister to ban
pro-Palestinian assemblies nationwide were
blocked by the Council of State, and none of

the subsequent events led to public disorder.

In Croatia, the continued closure of St. Mark’s
Square, outside Parliament, was unsuccessfully
challenged before the Constitutional Court.
Similarly, current restrictions in Hungary make
it impossible in practice to freely demonstrate
near the homes of public figures and politicians.

The use of surveillance technologies during
public protests remains an important issue in
Belgium, France, and the Netherlands. In
Belgium, a coalition of Brussels-based human
rights associations appeared before the Brussels
Parliament in June to call on MPs to prevent
the use of facial recognition in Brussels. In the
Netherlands, an investigation by several jour-
nalists revealed that Dutch police systemati-
cally collect the personal data of protesters and
activists, including their address, social security
number (BSN) and date of birth. Another
report concluded that the police conducted
unlawful surveillance of peaceful protesters.
Meanwhile, in Ireland calls have been made
to expedite the roll-out of facial recognition
technology for policing in order to assist in the
identification of protesters, especially in the
wake of the November riots in Dublin.
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Threats to CSOs and rights
defenders

'Those who work to defend fundamental rights
and democratic principles continue to do so
within a threatening environment in many
countries. Attacks, harassment and smear cam-
paigns remain a persistent problem in many
EU Member States. In 2023, these threats
were particularly evident in Bulgaria, the
Czech Republic, Estonia, France, Greece,
Hungary, Italy, Slovakia, Slovenia in 2023.
Human rights defenders working in the field of
migration continue to face such threats in Italy
and Greece. Smear and defamation campaigns
continued in Hungary last year, as govern-
ment-controlled media smeared human rights
defenders and CSOs critical of the government.
In Slovakia, CSOs are a constant target and
object of smear campaigns and negative nar-
ratives by the current ruling parties, among
others, and our member, Via Iuris, reported a
direct attack by the current Prime Minister,
who accused the organisation of being financed
by George Soros. In Slovenia, in a continua-
tion of previous years, the Democratic Party,
which fell from power in the 2022 parliamen-
tary elections, and its leader were involved in
spreading negative stereotypes and in smearing
civil society organisations. Civil society organ-
isations were portrayed as being without value
for society or were blamed for societal problems.

Climate activists in Belgium, Germany, Italy
and Sweden continue to face the threat of arrest
and prosecution. In Belgium, activists from the
environmental organisation Greenpeace were
found guilty of “intrusion in a port facility” by a
criminal court in Bruges, but with the sentence
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suspended. In May 2023, raids were carried out
across Germany targeting the activist group
Last Generation, with bank accounts and a
website confiscated on the grounds that the
group is a criminal organisation as defined by
the German Criminal Code. In France, the
continued threat by authorities to utilise the
vague criminal offence of “participation in a
group with a view to preparing violence” threat-
ens a chilling effect on freedom of assembly and
significantly lowers the legal threshold needed
to arrest protesters. In Sweden, more than 200
climate activists have received criminal convic-
tions for their activism and civil disobedience,
with 25 of them being convicted for the crime
of sabotage, which carries up to four years in
prison. Furthermore, the government has stated
its intent to consider an increase in the penalty
for ‘sabotage’ from 14 days to a minimum of 12
months in prison.

In Belgium, Croatia, France, and Germany
the threat or use of SLAPPs against rights
defenders remains problematic. SLAPPs have
been used in particular to stifle environmental
groups in Croatia. In Germany, our member
highlights the need to address the uneven play-
ing field created by the financial implications
of SLAPPs , finding that more than 75% of
those targeted by SLAPPs from right-wing
activists have not pursued their legal action due
to financial reasons.

Physical and verbal attacks against the
LGBTQI+ community and its supporters
continue to blight the civic space in Bulgaria,
Estonia, Hungary and Slovenia. In 2023,
Hungarian organisations working on LGBTQI

ongoing defamation, with

rights  faced
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government-friendly media referring to them
as “LGBTQP” groups, where “P” stands for
paedophilia. Both Pride Parades organised in
Slovenia in 2023 were marred by violence. In
Estonia, a Finnish pastor attending the Baltic
Pride event as a speaker was assaulted.

Online civic space

In 2023, there were several developments in
Member States that drew further focus on the
need to protect online civic space. In Belgium,
there is ongoing concern over a third version
of the Data Retention Act, passed in 2022,
that results in a huge amount of citizens’ data
being stored and accessible by no fewer than
10 authorities. In the Czech Republic, our
member noted concern over the independence
of the country’s online supervisor, the Czech
Telecommunications Office, whose head is
appointed and dismissed at the discretion of the

Recommendations

Governments should:

transparent public funding for CSOs.

lawmaking process.
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government. A concerning bill on the security
and regulation of the digital space is working
its way through France’s Parliament. Digital
rights groups fiercely oppose one article of the
bill, which would require Internet browser pro-
viders to actively engage in this censorship and
empower the police to request the censorship
of sites deemed ‘scams’ without the need for
judicial oversight.

Almost two years since the Predatorgate scan-
dal broke in Greece, people are still awaiting
the outcome of ongoing judicial investigations
into the allegations of surveillance, and for
improvements to safeguards on the right to pri-
vacy. Our member in Italy reported an alarm-
ing increase in online attacks, threats and hate
speech, including by public institutions and
politicians, in 2023.

 Clarify funding regulations and close opportunities for manipulation aimed at threatening
the funding or functioning of civil society organisations, and provide sources of stable and

* Ensure public participation and meaningful opportunities for input by CSOs during the

*  Pass new legislation or enforce existing measures to truly guarantee a safe working environ-

ment for rights defenders and CSOs from physical or verbal attacks and harassment.

* Uphold the right to peaceful assembly and provide proper protection to protesters.
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* Ensure accurate and timely transposition of the EU Anti-SLAPP Directive into national
law and ensure full enforcement of it, and make sure judges and prosecutors are adequately

trained to deal with the threat of SLAPPs.

The EU should:

* Review and ensure that all EU laws comply with the Charter and promote an enabling space
for civil society. Ensure a fundamental rights impact assessment and input from the EU
Agency for Fundamental Rights in all legislative proposals that have a significant impact on
fundamental rights.

*  Where national laws threaten civic space, immediately review and fast-track infringement
proceedings.

*  Create a clear set of standards to address ongoing threats to CSOs’ enjoyment of freedom of

association.

* Devise and implement mechanisms to protect rights defenders and CSOs that come under
attack, including an avenue to directly report such attacks and legal assistance to CSOs so
that they may fully defend themselves.

* Ensure that the enforcement of the Digital Services Act, including the delegated acts, and
the guidance on systemic risks focuses on the capture of any use to limit civic space, and
respond accordingly.

* Ensure that the AI Act fundamental rights impact assessment includes the rule of law impact
assessment to limit the capture of civic space and civic discourse.

 Adopt a strong directive on cross-border activities of non-profit associations, protecting their
legal status and rights and reducing the legal and administrative burdens on CSOs that en-
gage in activities in multiple Member States.
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People from marginalised groups continue to suffer

human rights violations

Key findings

minority groups.

persons, continue to be violated.

Last year’s report highlighted several concern-
ing trends related to human rights in the EU.
These concerns included violations of migrants’
and asylum seekers’ human rights, especially
at border crossings, racism and discrimination
against racial minorities and LGBTQIA+
persons, systemic rights violations for persons
deprived of their liberty, such as those in mental
health establishments, and failures to comply
with the decisions of human rights monitoring
bodies and international courts. Unfortunately,

some of these grave concerns re—emerged in

2023.

This year’s report shows four worrying trends.
Firstly, several governments continued to pro-
pose legislation that threatened the rights and
treedoms of refugees and migrants. Secondly,

* In 2023, respect for the rights of refugees and migrants continued to be a dire issue among
Member States where pushbacks were, in many instances, legalised.

* Among some members, there has been a regression in protections for the rights of children,
especially unaccompanied minors seeking international protection and children belonging to

* In many countries, concerning trends of discrimination were reported indicating that the
rights of minority groups, including racial and ethnic minorities, migrants, and LGBTQIA+

* Lack of compliance with the recommendations and decisions of human rights bodies and
judgments by supranational courts in some member countries persisted in 2023, resulting in
worrying gaps in human rights protection, especially for children and detained people.

last year was also marked by the underen-
forcement of the rights of children, especially
unaccompanied minors seeking international
protection, ethnic minorities, and children
of same-sex couples. Thirdly, our partners in
many countries reported continued discrimi-
nation against marginalised groups, including
racial and ethnic minorities, migrants, and
LGBTQIA+ persons, and national authorities
often fail to tackle the problem. Lastly, many
countries failed, or even refused, to comply
with decisions delivered by domestic and supra-
national courts.

Rights of refugees and migrants

In 2023, several governments continued to
propose legislation that threatened the rights
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and freedoms of refugees and migrants. In
some Member States, these proposals seriously
undermined human rights and the rule of law,
such as in Sweden and Lithuania. The latter,
according to our member, went as far as legal-
ising the practice of migrant pushbacks at the
border this year. Despite human rights agen-
cies, CSOs and national courts questioning the
lawfulness of pushbacks, this practice was also
reported in Greece and Croatia, where it was
used as an alternative way of border control. An
enhanced regime of border protection was also
reported by our partner organisation in Latvia.
Members in Slovenia and Greece raised con-
cerns about the dire conditions of accommoda-
tion facilities meant for people on the move, as
well as detention centres which keep detained
people out of sight and without access to legal
support. Although these activities are troubling
and, in many cases, illegal, national authorities
charged with protecting migrants’ and refugees’
rights consistently failed to act. In Croatia,
the Croatian State Attorney’s Office and the
Ministry of Interior failed to investigate claims
of rights violations or protect the rights of
vulnerable migrants and refugees. Countries
like Hungary demonstrated a poor record of
implementation for rulings related to asylum
and migration, including those of the CJEU.
Other groups attempting to defend the rights
of refugees and migrants, like CSOs, have been
targeted in countries like Hungary by newly
proposed legislation designed to limit their
activities. The criminalisation of humanitarian
work was also reported in Latvia.
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Rights of children

The year 2023 was also marked by concerning
trends regarding children’s rights in several
countries. Ireland, Lithuania, Croatia and
Slovenia failed to ensure respect for the rights
of unaccompanied minors during the migration
process. This was due to significant gaps in
existing legal safeguards for children seeking
international protection. Worrying trends were
also reported in Italy, Croatia and the Czech
Republic, where legislation still undermines
the rights of children belonging to minority
groups, for example, Roma children and the
children of same-sex couples. The activities of
authorities in the Netherlands raise concerns
about children’s rights, especially regarding
children institutionalised for youth or psy-
chiatric care. Concerns about insufficient and
inadequate mental health services for children
were similarly reported in Ireland, where the
issue of dysfunctional mental health services for
children and young people persisted this year.

Racism and discrimination

In many countries, CSOs reported concerning
trends which indicate that the rights of minority
groups, including racial and ethnic minorities,
migrants, and LGBTQIA+ persons, continue
to be violated. In some countries, like France,
this unequal treatment was exacerbated by
the failure of authorities to sufficiently protect
minority groups. Despite the Council of State
issuing a landmark decision regarding racial
profiling, the highest French administrative
court decided to take no action and did not use
its authority to compel the state to act either. In
Hungary, the Commissioner for Fundamental
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Rights regularly fails to perform their duty and
defend fundamental rights against government
attacks. In the case of some countries, like the
Czech Republic, systemic discrimination and
marginalisation were the result of state policies
themselves. In other countries, like Slovakia,
laws protecting minorities, like LGBTQIA+
persons, continue to fall short of needed pro-
tections, especially for some groups, like trans-
gender people. Even when laws are passed, they
often offer meagre support or a dissatisfactory
extension of LGBTQIA+ rights, as was the
case in Bulgaria, Lithuania, and Slovakia.
These disheartening legal developments are
often coupled with ideological attacks against
the LGBTQIA+ community by the political

majority in countries like Italy and Slovakia.

Compliance with the decisions of
international bodies

'The lack of implementation of judgments and
recommendations by human rights bodies and
decisions by supranational courts also remained

Recommendations

Governments should:

and children.
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a common issue in 2023. In Lithuania, several
cases pending before the CJEU and ECtHR
continued to await resolution. In Hungary,
likewise, non-compliance with ECtHR rulings
is a serious issue, and the country’s non-com-
pliance rate is up to 76% (the highest in the
EU). Germany and Bulgaria were cited for
their failure to comply with CJEU rulings
related to border controls and assigning identity
documents to the child of a same-sex couple,
respectively. Ireland and Estonia fell short of
complying with human rights monitoring bod-
ies’ recommendations concerning the rights of
children and detained people. Improvements in
the numbers of implemented ECtHR judge-
ments were recorded in Greece, however, with-
out a significant substantive implementation of
human rights in administrative practice and
government policy.

* Immediately implement the rulings of domestic and supranational courts, including those of
the Court of Justice of the European Union and the European Court of Human Rights, and
comply with the decisions of international human rights bodies.

*  Prevent the illegal and inhumane treatment of vulnerable groups such as migrants, refugees,

* Repeal discriminatory laws and discourse regarding LGBTQIA+ persons and adopt laws

that guarantee such persons can live their lives with sufficient dignity and protection.
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The EU should:

* Convey a consistent message of respect for the rights of refugees and migrants across its
Member States by calling on them to fulfil their legal obligations under international and

EU law.

* Consider the withdrawal of EU funds dedicated to subsidise the reception of refugees from
those Member States that systematically violate their migration and asylum policy related
obligations under EU law.

 Consider launching systemic infringement procedures where there are multiple human rights
violations having a significant impact on the rule of law and utilise an expedited procedure

and request for interim measures.

* [Establish a system to effectively monitor the implementation of rights-based judgments of
the CJEU including through the creation of a dedicated unit focused on the implementation
of judgments. Fast track the process of referral back to the Court in cases of non-implemen-
tation.




COUNTRY
REPORTS




LIBERTIES
RULE OF LAW REPORT
_BELGIUM |

BELGIUM



CIVIL Liberties
GNIGN FOR Rule of Law Report
EUROPE 2024

BELGIUM

About the authors

League of Human Rights

g Lo
% = DROITS
o HUMAINS

For over a hundred years, the Ligue des Droits Humains (LDH) (League of Human Rights) has
fought injustices and infringements of fundamental rights in Belgium. LDH educates the public on

the status of basic human rights (including institutional violence, access to justice, respect for minori-
ties, women’s rights), challenges the political powers on issues concerning human rights, trains adults
in their awareness of human rights issues and the law, and brings issues regarding the development of
educational tools and training to the attention of education stakeholders. Born in 1901, the League
of Human Rights is a non-profit, independent, pluralistic and interdisciplinary organization. It is a
movement in which everyone acts with concern and respect for the dignity of all. LDH works on
subjects such as youth, prisoners’ rights, migrant and refugees’ situation and rights, access to jus-
tice, economic, social and cultural rights, psychiatric patients’ rights, equal opportunities, privacy
and diversity. LDH is also a member of the International Federation for Human of Human Rights
(FIDH), a non-governmental organization with 192 leagues worldwide.

Key concerns

Generally in 2023, the persistent failure by the
executive to respect validly rendered judicial
decisions led to a stark situation in the field
and was sanctioned by the ECtHR in its 18
July 2023 Camara ©v. Belgium decision. The
refusal to comply with court decisions is a very
worrisome issue of non-respect for a funda-
mental element of the rule of law. Regarding

the European Commission’s recommenda-
tions from the past rule of law report, although
(small) steps have been taken to implement the
Commission’s recommendation to “provide
adequate human and financial resources for
the justice system”, the gap is too wide: the
justice system is severely under financed and
the effort to enhance society’s trust in the good
faith of the authorities should be much greater.


https://www.liguedh.be/la-ldh/qui-sommes-nous/
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In reference to the anti-corruption framework,
the adoption of new whistleblower protection
legislation and the preparation of new legis-
lation regarding transparency of public doc-
uments is a sign of progress. However, both
cases are hindered by limitations. In reference
to the Commission’s recommendations in this
area, the “efforts to strengthen the framework
for access to official documents” are not satis-
factory, as competent bodies on administrative
transparency don’t yet have the ability to issue
binding decisions and there are initiatives to
unduly extend the restrictions to administra-
tive transparency.

When it comes to media environment and
media freedom, the judicial decision in the
Rousseau case is a serious backlash for protec-
tion of journalists. This is part of a relatively
favourable climate in Belgium, because courts
on the whole tend to guarantee protection
for journalists against SLAPPs. However,
there is no mechanism under Belgian law
whereby unmeritorious or SLAPP cases can
be dismissed at an early procedural stage.
LDH is unsure of how developments in this
area relate to the European Commission’s
recommendations.

Regarding checks and balances, the Belgian
State has yet to amend the law to guarantee
access to police files in accordance with the
ECJ decision. It should also secure that all
National Human Rights Institutions comply
with the Paris Principles. Finally, it should
drop the draft bill limiting prerogatives of
the Central Prison Supervisory Board. It is
unclear how these developments reflect on the
recommendations of the Commission.
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Regarding civic space, the fact that a large
number of human rights defenders are report-
ing that they are subject to some forms of
attacks and intimidation is concerning. But
above all, the fact that Belgian authorities plan
to introduce in the Penal Code a new offence
of “maliciously undermining the authority of
the State” is a clear regression. It is unclear the
extent to which these developments relate to
the Commission’s recommendations.

State of play (versus 2022)

Justice system

0 Anti-corruption framework

0 Media environment and freedom of
expression and of information
Checks and balances

0 Enabling framework for civil society

N/A Systemic human rights issues

Legend
Regression  No progress  Progress

o o



Liberties
Rule of Law Report

CiviL

LIBERTIES

UNION FOR

EUROPE 2024

Justice system

Key recommendations

In 2023, the failure by the executive to respect validly rendered judicial decisions led to a
stark situation on the field and was sanctioned by an ECtHR severe decision. The refusal
to comply with court decisions is a very worrisome issue of non-respect of a fundamental
element of the rule of law. The Belgian State should always respect court decisions, even
(and above all) those that are unfavourable to it.

The length of proceedings is particularly long in Belgium, which is a cause for concern and
subject to multiple condemnations both by international (ECtHR) and national courts. The
lack of resources allocated to the justice system being the main reason, it is necessary to
provide for massive investment in the judicial sector and give the judiciary control over the
management of its budget. The Belgian State should also massively invest in judicial staff
to cut down the dramatic backlog of cases in all jurisdictions, with a special attention to the
Brussels situation.

The draft bill introducing a security check or screening for magistrates and judicial staff
should be dropped. If a screening of magistrates is set up, it should be done by an inde-
pendent body emanating from the Judiciary (such as the High Council of the Judiciary, for
example) and not from the executive, to protect the separation of powers and the rule of
law principles.

Judicial independence

Independence (including composition and
nomination of its members), and powers
of the body tasked with safeguarding the
independence of the judiciary (e.g. Council
for the Judiciary)

At an undetermined date, the Minister
of Justice drafted a preliminary draft law
(“avant-projet de loi”) with the aim of intro-
ducing a security check or screening of magis-
trates and judicial staff.’ This screening would
be done by secret security services. This project
was heavily criticized by organisations repre-
senting the magistrates. The High Council of
the Judiciary (“Conseil Supérieur de la Justice”)


https://www.lalibre.be/belgique/judiciaire/2023/04/05/les-magistrats-bientot-soumis-a-un-screening-pour-lutter-contre-les-tentatives-de-corruption-TC432BECXNCHPN5B3E3EIMXT2U/
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issued a very critical report about the draft
bill,” stating that, “The preliminary draft runs
counter to the principle of the separation of
powers because of the risk of interference by
the executive in the operation of the judici-
ary”, and that, “The preliminary draft raises
serious questions about its compatibility with
Article 6 §1 of the European Convention of
Human Rights.” Faced with opposition, the
Minister of Justice amended the draft bill,
but unconvincingly, as the High Council of
Justice reiterated its opposition despite the
modifications that were made.’ The League
of Human Rights is of the opinion that this
draft bill should be dropped. If a screening of
magistrates is set up, it should be done by an
independent body emanating from the judici-
ary (such as the High Council of the Judiciary,
for example) and not from the executive, to
protect the separation of powers and the rule
of law principles.
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Quality of justice

Accessibility of courts (e.g. court fees, le-
gal aid, language)

Access to justice is a fundamental principle of
the rule of law. Yet, it remains complicated in
Belgium, despite the fact that the Constitution
expressly states that everyone has the right
to legal aid, and that the legislature cannot
infringe this right." A new worrying trend
in this regard developed recently in Belgium:
the increased use of unilateral applications
(“requétes unilatérales”). A unilateral applica-
tion allows legal action to be brought in urgent
matters or where there is no identified adver-
sary. Unilateral applications are therefore
possible for very specific and uncommon pro-
cedures, and are subject to strict conditions. It
should consequently remain relatively rare. The
League of Human Rights has observed a trend
in recent months of the use of unilateral appli-
cations, particularly in housing matters which
can lead to the eviction of inhabitants,” and
in labour law related disputes. The Delhaize
case is the most recent and emblematic: last
spring, the company’s management filed a
unilateral application with the courts to obtain


https://csj.be/admin/storage/hrj/csj-avis-verification-de-securite-ii.pdf
https://csj.be/admin/storage/hrj/csj-avis-verification-de-securite-ii.pdf
https://csj.be/admin/storage/hrj/csj-avis-verification-de-securite-ii.pdf
https://csj.be/fr/publications/2023/avant-projet-de-loi-introduisant-une-verification-de-securite-au-sein-de-lordre-judiciaire-et-de-ladministration-penitentiaire-approuve
https://csj.be/fr/publications/2023/avant-projet-de-loi-introduisant-une-verification-de-securite-au-sein-de-lordre-judiciaire-et-de-ladministration-penitentiaire-approuve
https://ladds.be/wp-content/uploads/2023/09/Courrier-PJPT-elections-2024-FR.pdf
https://ladds.be/wp-content/uploads/2023/09/Courrier-PJPT-elections-2024-FR.pdf
https://www.liguedh.be/la-ldh-denonce-le-recours-abusif-aux-requetes-unilaterales-on-ne-juge-pas-une-affaire-sans-en-entendre-les-deux-parties/
https://www.liguedh.be/la-ldh-denonce-le-recours-abusif-aux-requetes-unilaterales-on-ne-juge-pas-une-affaire-sans-en-entendre-les-deux-parties/
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a ban on picketing during a strike in Delhaize
shops and depots in the region.” The ban was
imposed by an order of the Brussels Court
of First Instance and, even more worryingly,
applied in the entire country. In this context,
the Federal Institute for Human Rights, an
independent public institution established and
funded by Parliament, pointed out that “the
unilateral application procedure undermines
the protection of the right to strike and the
right to take collective action.”

For its part, the Council of Europe’s European
Committee of Social Rights noted back
in 2011 that unilateral applications were
being misused to prohibit collective action
in Belgium.” The League of Human Rights
points out that abusive recourse to the uni-
lateral procedure undermines several funda-
mental principles, such as the right of access
to court, the right of defence and the right
to a fair trial. Unilateral applications must
remain the exception rather than the rule, and
this requires a serious examination of their
admissibility by the courts, especially when
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fundamental rights are at stake, such as the
right to housing and the right to strike. Faced
with these problematic interpretations by some
courts, Belgian authorities should clarify the
legislation and reaffirm the exceptional nature
of this procedure.

'There is also a blind spot in terms of access
to justice in penal cases regarding procedural
compensation (“indemnités de procedure”). 'This
procedural indemnity is a lump-sum payment
that must be paid to the successful party."” It
hinders access to justice in some cases, such
as complaints for police violence that are dis-
missed by the courts due to a systemic prob-
lem in this area." Judges should enjoy more
freedom in determining the amount of the
procedural fees imposed on defendants and
should therefore be able to set procedural costs
outside the confines of the amount in dispute,
in order to limit one of the obstacles to access
to justice.'” In addition, there is no reason why
public authorities should be immune from
paying these indemnities when they are unsuc-

cessful: they should also be able to be ordered


https://www.rtbf.be/article/conflit-social-chez-delhaize-recours-a-la-justice-et-aux-huissiers-que-dit-le-droit-11181944
https://institutfederaldroitshumains.be/fr/actualites/les-procedures-sur-requete-unilaterale-portent-atteinte-au-droit-de-greve
https://rm.coe.int/09000016805cc2d4
https://rm.coe.int/09000016805cc2d4
https://rm.coe.int/09000016805cc2d4
https://rm.coe.int/09000016805cc2d4
https://policewatch.be/files/Rapport%20Police%20Watch%20LDH%202022_FR.pdf
https://pjpt-prvi.be/fr?debut_doc=24#pagination_doc
https://pjpt-prvi.be/fr?debut_doc=24#pagination_doc
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to pay these indemnities where appropriate.
It’s a question of equality of the parties.

Digitalisation (e.g. use of digital technolo-
gy, particularly electronic communication
tools, within the justice system and with
court users, including resilience of justice
systems in COVID-19 pandemic)

At an undetermined date, the Minister
of Justice drafted a preliminary draft law
(“avant-projet de loi”) with the aim to intro-
duce a general legal framework for the use of
videoconference in civil and criminal matters.
It is intended to be applied to all legal pro-
ceedings and to all courts of the judicial sys-
tem. Both the High Council for the Judiciary
and the Federal Institute for Human Rights
issued reports stating that it is positive that the
legislature wishes to provide a legal framework
for the use of videoconferencing in order to
respect the principle of legality.

However, the preliminary draft itself gave rise
to serious objections, both in principle and
in practice. For instance, the guarantees of a
fair trial set out in the European Convention
for Human Rights are insufficient, especially
in penal cases.”” The guarantees of a fair trial
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require the State to provide the necessary
resources to ensure that hearings are open to
the public and that litigants and the public have
access to the courts, including persons who
have to be transferred, the elderly or persons
with disabilities. This applies to both external
mobility (public transport) and internal mobil-
ity (ramps, equipment, etc.). Furthermore, as

noted by the High Council for the Judiciary,

According to the case law of the ECHR, the
right to a fair trial (Art. 6 ECHR) includes in
particular the right to access to the judge and
to public hearings and, consequently, the right
to participate effectively in the trial, which
presupposes the existence, at a given stage of the
proceedings, of a right to participate physically
in the trial and thus, to be present in the court-
room. Hearings by videoconference are therefore
possible, but not at every stage of the proceedings
or throughout the proceedings”.

Another critical point is the possibility to pre-
vent an individual from physically appearing
if there is a serious and concrete risk to public
safety, without defining this concept of pub-
lic safety in the draft bill, raising concerns it
could lead to a ban on physical participation in
the trial for certain kinds of defendants.


https://csj.be/admin/storage/hrj/23.03.15-avis-videoconference.pdf
https://csj.be/admin/storage/hrj/23.03.15-avis-videoconference.pdf
https://federaalinstituutmensenrechten.be/fr/publications/usage-de-la-videoconference-par-les-cours-et-tribunaux
https://federaalinstituutmensenrechten.be/fr/publications/usage-de-la-videoconference-par-les-cours-et-tribunaux
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'The right of access to a judge must be con-
crete and effective, not theoretical or illusory.
It is therefore necessary to create conditions
that enable all courts to dispense justice in a
humane manner and within a reasonable time.
In certain areas, particularly criminal law, the
right to appear in person is a fundamental right
recognised by the Constitutional Court.”” The
accused should therefore always be able to
appear in person, assisted by his or her lawyer,
unless he or she expressly waives this right.
The use of videoconferencing poses a number
of difficulties” and does not appear to be an
acceptable alternative to holding hearings.
Furthermore, the use of videoconferencing does
not guarantee the public nature of hearings,
which is an essential democratic guarantee pro-
tected by the Constitution and raises a number
of data protection issues. In conclusion, because
of the infringement of the right to a fair trial
and the unresolved data protection issues, the
use of videoconferencing should be prohibited
in courtrooms, except in strictly defined excep-
tional cases and never in contradiction with the
right to a fair trial.
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Fairness and efficiency of the
justice system

Length of proceedings

The available data show that the length of
proceedings is particularly long, which is a
cause for concern. This phenomenon is not
recent, Belgium has already been condemned
several times by the ECtHR for violation of
the right to be tried within a reasonable time.

In September 2023, the ECHR once again
severely condemned the Belgian authorities in
its Van den Kerkhof v. Belgium decision.”’ In this
instance, the case was lodged in 2015 and is
due to be decided on appeal in 2026. Domestic
courts have also condemned the Belgian State
for the same reasons: the Ligue des familles, an
NGO defending rights of parents and families,
has brought an action for liability against the
Belgian State because of the extent of the judi-
cial backlog aftecting Belgian courts. It led to
a decision by the Brussels Civil Court ordering
the Belgian State to publish all vacant positions
in order to comply with the legal framework for


https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a2ba5a
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a2ba5a
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magistrates, court clerks and other administra-
tive staft.

The situation is so dramatic that the press
reported that some cases have been postponed
until 2040.”” The lack of resources allocated to
the justice system is one of the main reasons for
the length of proceedings: resources allocated to
the judiciary do not guarantee its independence.
The only constitutional and consistent power
against the executive is the judiciary. However,
successive federal governments have consider-
ably weakened it, which constitutes a danger
for democracy as a whole. As the European
Commission states, “the lack of human and
financial resources remains a challenge for the
judicial system”.

Finally, it should be noted that the Flemish
Minister of Justice, followed by her politi-
cal party, have announced their intention to
de-federalise the judiciary during the next
parliamentary term after the following general
elections if they enter the federal government.

In view of the catastrophic situation described
above, this position seems to be the last of the
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priorities and could even have a negative impact
on the overall situation. Furthermore, if this
were to be seriously considered, the legislature
could not under any circumstances do with-
out an impact analysis in terms of respect for
human rights. In conclusion, the Belgian State
should invest massively in judicial staff in order
to reduce the dramatic backlog of cases in all
jurisdictions, with particular attention to the
situation in Brussels.

Execution of judgments

The past legislature has seen the accentuation
of a particularly worrying trend in Belgium,
that of the failure of the political authorities
to respect court rulings, and even assume the
fact that it does not respect them. Indeed,
non-compliance with validly rendered judicial
decisions has reached levels never before seen
in the country. This is a very worrying failure
to respect a fundamental element of the rule
of law. One example is the catastrophic situa-
tion of the reception policy for asylum seekers,
which led to a wave of hundreds of applications
to the European Court of Human Rights,


https://www.lesoir.be/556480/article/2023-12-19/arriere-au-tribunal-de-la-famille-letat-belge-condamne
https://liguedesfamilles.be/article/arriere-judiciaire-au-tribunal-de-la-famille-et-de-la-cour-dappel-l-etat-belge-condamne-en-justice
https://www.rtbf.be/article/ce-dossier-fiscal-attendra-2040-pour-etre-plaide-devant-la-cour-dappel-de-bruxelles-je-ne-serai-sans-doute-plus-avocat-11299825
https://www.rtbf.be/article/ce-dossier-fiscal-attendra-2040-pour-etre-plaide-devant-la-cour-dappel-de-bruxelles-je-ne-serai-sans-doute-plus-avocat-11299825
https://latribune.avocats.be/fr/la-delicate-question-de-la-regionalisation-de-la-justice
https://federaalinstituutmensenrechten.be/fr/publications/usage-de-la-videoconference-par-les-cours-et-tribunaux
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ultimately resulting in a severe condemnation
of the Belgian State in this area.” The Court
criticised the fact that the Belgian authorities
had not “simply” delayed but had manifestly
refused to comply with the injunctions of the

Indeed, Belgium had also

previously been condemned more than 7,000

domestic courts.

times by its own courts. Despite this, the fines
were not paid and the vast majority of those
concerned remained on the streets.

An internal court ruling on 7 June 2022
called into question the government’s “delib-
erate, concerted and persistent practice” of
not granting accommodation rights to asylum
seekers.”” 'This behaviour, repeated hundreds
of times, compromised the administration of
justice to the extent that the court accused the
executive of organising “the destabilisation of
a jurisdiction of the judiciary”.” In a joint note
with Myria, the Federal Migration Centre, the
Federal Ombudsman, the Delegates general
for children’s rights and the Federal Institute
for the Protection and Promotion of Human
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Rights sounded the alarm on the crisis of the
reception of asylum seekers.

They declared that “the situation regarding
the reception of asylum seekers is extremely
worrying (...). The law and the rule of law are
being flouted”.”” In this case, the Belgian State
is clearly violating its obligation and its attitude
is in flagrant contradiction with one of the basic
concepts of the rule of law. It is all the more
worrying because this attitude is repeated,
assumed and risks spreading among the organs
of the state: indeed, despite the suspension by
the Council of State of her decision to no longer
provide reception places for single men, "’ the
Secretary of State for migration has publicly
and forthrightly declared that she will not abide
by the decision of the highest administrative
court.” Consequently, it is absolutely funda-
mental and extremely urgent that the Belgian
State complies with all valid decisions handed
down by the judiciary, even (especially) when
they are unfavourable.


https://institutfederaldroitshumains.be/fr/actualites/crise-de-laccueil-la-belgique-viole-le-droit-a-un-proces-equitable
https://institutfederaldroitshumains.be/fr/actualites/crise-de-laccueil-la-belgique-viole-le-droit-a-un-proces-equitable
https://institutfederaldroitshumains.be/fr/actualites/les-condamnations-en-suspens-pour-letat-belge-affaiblissent-letat-de-droit
https://www.vrt.be/vrtnws/fr/2022/06/14/un-tribunal-bruxellois-soupconne-sammy-mahdi-de-violer-sciemment/
https://www.lesoir.be/474053/article/2022-10-28/chaos-migratoire-fedasil-condamnee-pour-procedures-abusives
https://www.rtbf.be/article/explosion-des-requetes-unilaterales-a-lencontre-de-fedasil-le-tribunal-du-travail-est-deborde-et-critique-fedasil-10999743
https://www.rtbf.be/article/explosion-des-requetes-unilaterales-a-lencontre-de-fedasil-le-tribunal-du-travail-est-deborde-et-critique-fedasil-10999743
https://institutfederaldroitshumains.be/fr/recommandations-pour-resoudre-la-crise-de-laccueil
https://www.lesoir.be/537025/article/2023-09-13/crise-de-laccueil-malgre-le-camouflet-du-conseil-detat-de-moor-maintient-le-cap
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Anti-corruption framework ©

Key recommendations

e Belgian authorities should grant to all state bodies responsible for the transparency of
public administration the competence to issue binding decisions (at federal, regional and
community levels). It should also not extend unduly the restrictions already in place to

administrative transparency.

e Belgian authorities should rationalize the particularly complex system that has been set
up in the field of whistleblowers protection, for example, by delegating this competence to

a single authority.

Framework to prevent
corruption

General transparency of public deci-
sion-making (including public access to
information such as lobbying, asset dis-
closure rules and transparency of political
party financing)

At present, various administrative authorities
are excluded from the scope of application
of certain provisions of the Act of 11 April
1994 on the publicity of the administration,

thereby exempting them from the obligations
of transparency as well as from appropriate

means of appeal. This law must be amended
so that all administrative entities are subject
to it, including multi-municipal police forces,
ministerial offices and certain institutions and
agencies created by the public authorities.”” A
Commission for access to administrative doc-
uments (Commission d’accés aux documents
administratifs — CADA), an administrative
authority charged with examining the author-
ities’ refusals to grant access to documents,
merely issues opinions which does not make it
possible to ensure the effectiveness of the right
of access to administrative documents conferred
by article 32 of the Constitution. ' At the federal
level, as at other levels, the CADA must be able


https://www.liguedh.be/wp-content/uploads/2022/01/Avis-sur-la-proposition-de-loi-algorithmes-DOC-55-1904.pdf
https://www.liguedh.be/wp-content/uploads/2022/01/Avis-sur-la-proposition-de-loi-algorithmes-DOC-55-1904.pdf
https://www.liguedh.be/wp-content/uploads/2022/01/Avis-sur-la-proposition-de-loi-algorithmes-DOC-55-1904.pdf
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to issue binding decisions.” Therefore, Belgian
authorities should grant to all competent bodies
on administrative transparency the ability to
issue binding decisions (at federal and non-fed-
eral levels). It should also not extend unduly the
restrictions to administrative transparency.

Measures in place to ensure whistleblower
protection and encourage reporting of cor-
ruption

Appropriate whistleblowers protection and
support regime is very important for a society
where transparency and democratic accounta-
bility are essential and everyone’s human rights
are protected. The federal Parliament passed
two laws, one for the private sector” and the
other for the federal public sector,”” which will
now provide better protection for whistleblow-
ers. It is undeniably a positive evolution for
whistleblower protection.
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However, it is regrettable that the system set
up by the Belgian authorities is particularly
complex, as a lot of different bodies are com-
petent to deal with this issue. Indeed, under
this legislation, the Federal Institute for the
Protection and Promotion of Human Rights
is responsible, among other responsibilities, for
providing independent information and advice,
as well as support measures for whistleblowers
in legal proceedings.

The Belgian Data Protection Authority
(Autorité de protection des données) has been
designated as the competent authority to receive
alerts under the Act of 28 November 2022 on
the protection of individuals who report viola-
tions of Union or national law observed within
a legal entity in the private sector.” The Act of 8
December 2022 designated the Standing Police
Monitoring Committee (Comité permanent de
controle des services de police) as an external
reporting channel, responsible for receiving


In September 2022, the Federal Institute for the Protection and Promotion of Human Rights also called for the federal CADA to be given effective decision-making powers. IFDH opinion n° 10/2022 of 16 September 2022. Various civil society associations, including the LDH, were heard by the Chamber on 23 May 2023 concerning the draft law amending the law of 11 April 1994 on the publicity of the administration and repealing the law of 12 November 1997 on the publicity of the administration in the provinces and communes (DOC 55 3217/001). See https://www.liguedh.be/six-propositions-pour-une-veritable-transparence-administrative-au/
https://www.liguedh.be/six-propositions-pour-une-veritable-transparence-administrative-au/
https://institutfederaldroitshumains.be/fr/la-legislation-en-matiere-dalerte-et-le-soutien-aux-lanceurs-dalerte
https://institutfederaldroitshumains.be/fr/la-legislation-en-matiere-dalerte-et-le-soutien-aux-lanceurs-dalerte
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and following up reports of breaches of integ-
rity within the police, the Coordinating Body
for Threat Analysis (OCAM) or the General
Inspectorate of the Federal and Local Police
(AIG).

Finally, ombudsmen at different level of power
(Federal, Regional and Community levels) deal
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with whistleblowers’ reports of breaches of
integrity and violations of the law in a profes-
sional context.” While we can only welcome the
positive legislative developments in this area, we
can also regret the particularly complex system
that has been set up, which risks undermining
the effectiveness of the mechanism.

Media environment and media freedom

Key recommendations

e The decision in the Rousseau case is highly problematic and should lead the legislative
power to pass a law reaffirming the prohibition of censorship and that a news article
cannot be censored a priori, but only be subject to a posteriori liability claims.

e Belgian law should provide for a mechanism allowing the dismissal of unmeritorious or

SLAPP cases at an early procedural stage.

Pluralism and concentration

Levels of market concentration

The media landscape of Belgium is overall
positively assessed, and the EU Commission
Rule of Law Report did not make spe-
cific recommendations to Belgium in this
regard. However, the issue of pluralism and

concentration is worth mentioning, as accord-
ing to the Media Pluralism Monitor (MPM),
it is an ongoing issue which slightly worsened
since 2023. The issue identified by the MPM
is the small and concentrated media markets in
BE." As stated by the Resolution 1003 of the
Council of Europe, “News organisations must
consider themselves as special socio-economic
agencies whose entrepreneurial objectives have


https://comitep.be/breaches-of-integrity.html
https://www.federaalombudsman.be/fr/lanceurs-alerte
https://op.europa.eu/en/publication-detail/-/publication/23da8b83-2515-11ee-94cb-01aa75ed71a1/language-en
https://www.liguedh.be/wp-content/uploads/2022/04/3eme-article-concentration-de-la-presse.pdf
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to be limited by the conditions for providing
access to a fundamental right”,"” namely the
public’s right to information. It is up to both the
media and the public authorities to ensure that
limiting journalistic pluralism does not have a
negative impact on journalistic ethics and the
public’s right to information. The concentration
of media markets in Belgium cannot, in any
case, lead to a reduction of media pluralism and
the freedom of the press.

Safety and protection of
journalists and other media
actors

Lawsuits and prosecutions against jour-
nalists (including SLAPPs) and safeguards
against abuse

After making racist remarks about Roma people
at a party in Saint-Nicolas, Conner Rousseau,
then chairman of the Vooruit party (central
left), obtained a court order to prevent the police
report of the incident from being published in
the press.” The judge ruled in favour of Conner
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Rousseau on grounds of privacy and rights of
defence. Such a measure is incompatible with
the ban on censorship in Belgium. Indeed,
Article 25 of the Constitution states that
“Censorship can never be established”. Despite
this provision and a clear and long-standing
position in case law and legal doctrine,” the
President of the Court of First Instance in
Dendermonde imposed a broadcasting ban on
DPG Media, subject to a fine of €1,000 per
hour of broadcasting and extending the ban
to all media. This decision is outrageous'® and
should lead the legislative power to pass a law
reaffirming the fact that censorship is forbidden
and that a news article cannot be censored a
priori, but only be subject to a posteriori liabil-
ity claims. This is part of a relatively favourable
climate in Belgium, because courts tend on the
whole to guarantee protection for journalists
against SLAPPs. However, as noted by Article
19, “Civil as well as criminal law provisions are
used to bring SLAPP cases against journalists.
In some cases, claimants can request a summary
proceeding (injunction) to have a court order to
prevent the broadcasting of a report, stop the
distribution of a book or magazine, or have


https://pace.coe.int/en/files/16414/html
https://pace.coe.int/en/files/7213#trace-1
https://pace.coe.int/en/files/7213#trace-1
https://www.rtbf.be/article/belgique-la-censure-de-la-presse-est-etablie-11278276
https://www.justice-en-ligne.be/L-affaire-Conner-Rousseau-et-l
https://www.lalibre.be/belgique/politique-belge/2023/10/27/la-liberte-de-la-presse-en-danger-en-belgique-le-jugement-dans-laffaire-conner-rousseau-est-choquant-4X6A6LCX55GPBHS457YZ75TCVE/
https://www.lalibre.be/belgique/politique-belge/2023/10/27/la-liberte-de-la-presse-en-danger-en-belgique-le-jugement-dans-laffaire-conner-rousseau-est-choquant-4X6A6LCX55GPBHS457YZ75TCVE/
https://myprivacy.dpgmedia.be/consent?siteKey=6OfBU0sZ5RFXpOOK&callbackUrl=https%3a%2f%2fwww.demorgen.be%2fprivacy-wall%2faccept%3fredirectUri%3d%252fmeningen%252fconner-rousseau-heeft-een-onrustwekkend-gebrek-aan-respect-voor-de-grondwet-en-voor-de-persvrijheid%257ebd6de624%252f
https://myprivacy.dpgmedia.be/consent?siteKey=6OfBU0sZ5RFXpOOK&callbackUrl=https%3a%2f%2fwww.demorgen.be%2fprivacy-wall%2faccept%3fredirectUri%3d%252fmeningen%252fconner-rousseau-heeft-een-onrustwekkend-gebrek-aan-respect-voor-de-grondwet-en-voor-de-persvrijheid%257ebd6de624%252f
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online content removed from the Internet”.
As there is no mechanism under Belgian law
whereby unmeritorious or SLAPP cases can

Checks and balances

Key recommendations
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be dismissed at an early procedural stage, the
Belgian legislature should provide for such a
mechanism.

o The draft bill limiting the prerogatives of the Central Prison Supervisory Board (CCSP)
should be withdrawn and authorities should not erode the right of complaint of prisoners.

e Belgian authorities should follow the Court of Justice of the European Union’s decision
by amending the law of 30 July 2018, so that the right of access to police files is fully re-
spected and the limitations finally comply with the European directive.

e Belgian authorities should make sure that all human rights monitoring bodies comply with
the Paris Principles, especially the more dysfunctional ones (Data Protection Authority,
Standing Police Monitoring Committee, Police Information Monitoring Body).

Independent authorities

The last parliamentary term saw the emergence
of a new central player in the fight for respect for
human rights through the creation of a Federal
Institute for the Protection and Promotion of
Human Rights (“Institut Fédéral pour les Droits
Humains”), following the adoption of the law of
12 May 2019." 'This is an undeniably welcome
development, given that the international bod-
ies monitoring respect for fundamental rights

have long been urging the Belgian State to
respect its commitments in accordance with the
Principles relating to the status and functioning
of national institutions for the protection and
promotion of human rights (known as the Paris
Principles). Although the Institute exists today,
it still needs to be given the financial, human
and legal resources it needs to carry out its
tasks, as highlighted by the EU Commission.

For example, it could be given the role of
coordinating or monitoring other institutions


https://www.article19.org/wp-content/uploads/2022/03/A19-SLAPPs-against-journalists-across-Europe-Regional-Report.pdf
https://www.liguedh.be/chronique-196-chiens-de-garde-de-la-democratie-mordants-ou-non/
https://www.liguedh.be/chronique-196-chiens-de-garde-de-la-democratie-mordants-ou-non/
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that protect and promote human rights. Such
coordination work would make it possible to
guarantee a consistent quality of work at the
highest levels from these various bodies, in par-
ticular the most dysfunctional and/or criticised
amongst them (Data Protection Authority,
Standing Police Monitoring Committee, Police
Information Monitoring Body etc.).”” 'The
aim is to ensure that these bodies are able to
tunction properly, particularly in terms of their
independence, working methods, human rights
expertise etc.

Similarly, in order to avoid a proliferation
of competing regional or local bodies, the
Institute’s remit should be extended to include
the monitoring of federated entities.”” There
is currently a centrifugal tendency in terms of
human rights protection, which aims in par-
ticular to create a series of human rights moni-
toring bodies at community level, to the detri-
ment of the federal level. For example, UNIA
is a well-established monitoring institution that
fights discrimination and promotes equality.

In 2022, the Flemish government took the

Liberties
Rule of Law Report
2024

decision to withdraw from this inter-federal
body and to create its own regional monitoring
institution, the VRMI."" Such a trend is open
to criticism ' and cannot be justified in view of
the indivisible and non-geographically variable
nature of human rights. In conclusion, the
tederal government should provide the IFDH
with the financial, human and legal resources it
needs to carry out its work. It should also make
sure that all human rights monitoring bodies
comply with the Paris Principles, especially the
more dysfunctional ones. Regarding depriva-
tion of liberty, the supervisory body responsible
for exercising the surveillance over the depri-
vation of liberty in prisons, the Central Prison
Supervisory Board (Conseil central de surveillance
pénitentiaire — CCSP), is seeing its prerogatives
threatened.

Following a number of critical reports issued
by the CCSP on the catastrophic state of
Belgium’s prisons and prison policies, the
government seems to have chosen the path
of retaliation by seeking to limit the CCSP’s

means of action.” The Minister of Justice has


https://dq4n3btxmr8c9.cloudfront.net/files/-3lkvi/Liberties_Rule_of_Law_Report_2023_EU.pdf
https://www.unia.be/en
https://www.unia.be/fr/articles/depart-de-la-flandre-le-personnel-dunia-prend-la-parole
https://ccsp.belgium.be/wp-content/uploads/2019/08/2023-06-08-Communication-CCSP-avant-projet-de-loi.FINAL_.pdf
https://ccsp.belgium.be/wp-content/uploads/2019/08/2023-06-08-Communication-CCSP-avant-projet-de-loi.FINAL_.pdf
https://ccsp.belgium.be/wp-content/uploads/2019/08/2023-06-08-Communication-CCSP-avant-projet-de-loi.FINAL_.pdf
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tabled a draft bill that would both restrict the
supervisory role of this body and erode the right
of complaint recently opened to prisoners.”” In
addition to the fact that this step backwards is
unacceptable, it is also contrary to Belgium’s
international commitments.

Therefore, it is imperative that the draft bill
limiting the prerogatives of the CCSP be

withdrawn.

Accessibility and judicial review
of administrative decisions

Transparency of administrative decisions
and sanctions (including their publication
and the availability and publicity of data
concerning administrative decisions)

On 16 November 2023, the Court of Justice of
the European Union handed down a major rul-
ing on access to police data in Belgium. " It was
responding to a preliminary question from the
Brussels Court of Appeal, which was seeking
to ascertain whether citizens can access police
databases where they are registered in accord-
ance with European law. The answer is very
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clear: Belgium is making an exception to the
rule, contrary to the European directive. In the
Court’s view, the general rule is that citizens
should have the right of direct access to these
police databases, and the right to appeal to the
supervisory authority if this right is restricted.
Therefore, Belgian law does not comply with
EU law because it does not grant individuals
the right to access police databases in which
they are registered and does not provide an
appeal process when this access is denied. This
decision follows a case in 2016, when a person
was refused security clearance that he was
required to obtain for a job. He was on file for
his participation in ten demonstrations, during
which he was never prosecuted or arrested. His
details appeared in the National Police Data
Bank (Banque Nationale Générale — BNG),
in which more than three million Belgian res-
idents are registered.” 'This person wanted to
assert his right to access the police databases to
find out exactly which demonstrations justified
his registration and to check that he had actu-
ally taken part in them.

This right to access the information that the
police hold in their files is fundamental, as the


https://www.liguedh.be/wp-content/uploads/2022/01/Classeur9.pdf
https://www.liguedh.be/wp-content/uploads/2022/01/Classeur9.pdf
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a91e93
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a91e93
https://curia.europa.eu/juris/document/document.jsf?text=&docid=279747&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=219163
https://medor.coop/hypersurveillance-belgique-surveillance-privacy/police-justice-bng/episodes/bng-la-base-non-geree-15-quizz/
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processing/use of this data by the police can
have far-reaching consequences for the people
on file. The League of Human Rights there-
fore intervened in this case in 2016."" Belgian
authorities now have the obligation to follow
the Court’s decision by amending the law of 30
July 2018 so that the right of access is fully
respected and the limitations finally comply
with the European directive.”” As stated by the
Court, “where the rights of a data subject have
been exercised...through the competent super-
visory authority and that authority informs that
data subject of the result of the verifications car-
ried out, that data subject must have an effec-
tive judicial remedy against the decision of that
authority to close the verification process”.
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Implementation by the public administration
and State institutions of final court decisions

The Secretary of State for Asylum and
Migration announced at the end of August
2023 that single male asylum seekers would
no longer be temporarily accommodated in the
network of the Federal agency for the reception
of asylum seekers (Fedasil). NGOs decided to
file an administrative complaint against this
decision, and the Council of State took the
decision to suspend the implementation of the
Secretary’s decision to no longer offer reception
to single male asylum seekers.”" The Council
of State considered that this decision did not
respect the right to reception conferred on all
asylum seekers by the law of 12 January 2007.

Despite this decision, the Secretary of State
declared that she has no intention of chang-
ing course and that she would not respect the
Council of State’s decision: “The suspension
by the Council of State does not mean that we


https://www.liguedh.be/acces-aux-bases-de-donnees-policieres-la-cour-de-justice-de-lunion-europeenne-pousse-la-belgique-a-reformer-sa-loi/
https://www.liguedh.be/acces-aux-bases-de-donnees-policieres-la-cour-de-justice-de-lunion-europeenne-pousse-la-belgique-a-reformer-sa-loi/
http://www.raadvst-consetat.be/arr.php?nr=257300
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suddenly have places for everyone. So my pol-
icy will not changel[...]”."" This decision, from
a central figure of the federal government and
with the full support of the Prime Minister,
is outrageous and in flagrant contradiction
with the core principles of the rule of law.

Civic space

Key recommendations
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Consequently, it is absolutely fundamental and
extremely urgent that the Belgian State com-
plies with all valid decisions handed down by
the judiciary, even (and especially) when they
are unfavourable.

e Belgian authorities should imperatively withdraw the draft bill introducing in the Penal
Code a new offence of “maliciously undermining the authority of the State”.

e Strictly respect the ECJ jurisprudence in the “data retention” case by forbidding blanket
surveillance of citizens and by limiting exceptions to the strictly necessary cases, pro-

viding sufficient safeguards are put in place.

e Belgian authorities should guarantee that human rights defenders are not subject to any
forms of attacks and intimidation and, when it is the case, make sure that such cases are
investigated efficiently and the perpetrators are held to account.

Freedom of peaceful assembly

Bans on the use of symbols/slogans in pro-
tests

The League of Human Rights has received

several converging accounts about the Brussels

police ordering people carrying a Palestinian
flag in the street to conceal it. The argument
put forward by the police was “the neutrality
of public space” - a police innovation that is
particularly concerning for civil liberties.”" The
simple fact of carrying a national flag is covered
by freedom of expression and does not in itself


https://www.lecho.be/economie-politique/belgique/federal/asile-le-conseil-d-etat-suspend-le-refus-d-accueillir-des-hommes-seuls/10492399.html
https://www.lesoir.be/537025/article/2023-09-13/crise-de-laccueil-malgre-le-camouflet-du-conseil-detat-de-moor-maintient-le-cap
https://latribune.avocats.be/fr/migrance-et-crise-de-l-accueil-jean-marc-picard-sans-langue-de-bois
https://www.rtbf.be/article/drapeaux-palestiniens-ou-israeliens-aux-fenetres-en-rue-ou-au-stade-est-ce-permis-11283875
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constitute a threat to public order or an incite-
ment to violence or hatred that could justify a
ban. The League has therefore written to the
Brussels mayor to find out whether there is any
instruction from (or relayed by) the commune
or police area to this effect and, if so, what the
unlikely legal basis is. This letter remains unan-
swered to this day. Whatever one’s position on
the situation in Israel, Gaza and the West Bank,
limiting the freedom of expression of protesters
and passers-by is not acceptable.

Criminalisation of protesters

Activists from the environmental organisation
Greenpeace, who broke into the gas terminal
of Fluxys, a Belgium-based company, mainly
acting as a natural gas transmission system
operator, in Zeebrugge on 29 April 2023 to
protest against its contribution to greenhouse
gas emissions, were found guilty of “intrusion
in a port facility” by a criminal court in Bruges,
but with the sentence suspended.”” No sen-

tence was therefore handed down.” The NGO

expressed its relief for the activists, but is also
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“concerned about the increasing criminalisation

of activism”.”" As Greenpeace itself puts it,

“the fact that these people have been found guilty
puts pressure on the right to freedom of expression
and the right to demonstrate. This verdict could
discourage activists, at a time when actions of
civil disobedience are more than necessary, in the

midst of the climate and biodiversity crisis’.

'The risk of producing a chilling effect is indeed
manifest. Furthermore, the government issued
a draft bill with the aim of introducing to the
Penal Code a new offence of “maliciously under-
mining the authority of the State” (atteinte
méchante a lautorité de I'Etat), including
incitement to disobey a law. This provision is
very worrying and should not be included in the
Penal Code. As stated by the IFDH, " civil dis-
obedience is protected by freedom of expression
and can only be restricted in very specific cases.
Penalties already exist for these specific cases
(for example, incitement to hatred or violence),
so the offence of maliciously undermining the
authority of the State would not add any value.


https://www.lesoir.be/549525/article/2023-11-15/quatorze-activistes-de-greenpeace-condamnes-apres-une-action-de-desobeissance
https://www.greenpeace.org/belgium/fr/communique-de-presse/55255/activistes-juge%c2%b7es-coupables-mais-aucune-peine-prononcee-un-soulagement-sur-fond-de-preoccupation-pour-lavenir-du-droit-de-protester/
https://www.greenpeace.org/belgium/fr/communique-de-presse/55255/activistes-juge%c2%b7es-coupables-mais-aucune-peine-prononcee-un-soulagement-sur-fond-de-preoccupation-pour-lavenir-du-droit-de-protester/
https://institutfederaldroitshumains.be/fr/publications/projet-de-loi-introduisant-le-livre-ii-du-code-penal

CIviL
LIBERTIES
UNION FOR
EUROPE

There is also a risk that this offence could be
used to punish less serious acts such as calls
for civil disobedience, which could lead to the
criminalisation of certain forms of social pro-
test. In conclusion, the LDH calls on Belgian
authorities to withdraw this draft bill.

Surveillance of protests

On 13 June 2023, a coalition of Brussels-based
human rights associations’* appeared before
the Brussels Parliament to call on MPs to take
a stand against the use of facial recognition
in Brussels.” 'This technology is not legal in
Belgium, but tests have already been carried
out by the federal police on several occasions.
Moreover, there are no technical obstacles to
its use in Brussels. This biometric surveillance
technology threatens everyone’s fundamental
rights and freedoms. The risks associated with
this technology are well known:* the use of
facial recognition hinders the right to anonym-
ity in the public space,” the right to demon-
strate and the freedom of assembly, leading to a
“chilling effect”. This technology also reinforces
existing discrimination, for example against
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communities already more widely targeted by
police controls. Finally, the risks of leaks and
piracy of highly sensitive personal data such as
that collected by facial recognition are far from
non-existent, especially in Brussels, capital of

the European Union, headquarters of NATO

and many other institutions.

The coalition asks the Brussels Parliament to
adopt a resolution banning the use of facial rec-
ognition in the streets of Brussels. It also calls
on the Parliament, under the supervision of the
competent bodies, to honour its commitments
and ensure greater transparency on these sur-
veillance practices.

Attacks and harassment

Legal harassment, including Strategic
Lawsuits Against Public Participation
(SLAPPs), prosecutions and convictions of
civil society actors

Alexis Deswaef, a lawyer and former President
of the League of Human Rights, was sum-
moned to appear before the Brussels Criminal


https://www.protectmyface.be/
https://www.liguedh.be/plusieurs-associations-sinvitent-au-parlement-bruxellois-pour-revendiquer-linterdiction-de-la-reconnaissance-faciale/
https://www.liguedh.be/plusieurs-associations-sinvitent-au-parlement-bruxellois-pour-revendiquer-linterdiction-de-la-reconnaissance-faciale/
https://edri.org/wp-content/uploads/2020/05/Paper-Ban-Biometric-Mass-Surveillance.pdf
https://edri.org/wp-content/uploads/2020/05/Paper-Ban-Biometric-Mass-Surveillance.pdf
http://weblex.brussels/data/crb/doc/2022-23/148087/images.pdf#page=
http://weblex.brussels/data/crb/doc/2022-23/148087/images.pdf#page=
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Court as part of an appeal procedure initiated
after his initial acquittal in 2021.” The case
was brought by a police commissioner for the
Brussels Capital-Ixelles area, who accused
Alexis Deswaef, now vice-president of the
International Federation for Human Rights
(FIDH), of harassment and insult between 2008
and 2016. The charges were based on comments
made by Alexis Deswaef in the media and on
social networks in his capacity as a lawyer and
as President of the LDH. His critical views of
the police and of the divisional commissioner
in charge of managing the demonstrations in
Brussels fell within the scope of freedom of
expression, which guarantees an independ-
ence that is essential to the defence of human
rights and the fight against police violence.
Commissioner Vandersmissen first lodged a
complaint against Alexis Deswaef in 2016.
After a detailed examination and an in-depth
investigation, the prosecutor dismissed the
complaint in 2019. The commissioner then took
the initiative of summoning Alexis Deswaef to
appear before the Brussels criminal court using
a special procedure known as ‘direct summons’.
On 15 July 2021, the Brussels Criminal Court
acquitted Alexis Deswaef. As for the charges of
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contempt, the court ruled clearly that the com-
ments made fell within the scope of freedom
of expression. Commissioner Vandersmissen
has decided to appeal against this ruling.
Incomprehensibly, this time he was followed by
the public prosecutor.

This procedure™ is a perfect illustration of
the democratic problem of SLAPPs, abusive
procedures aimed at silencing or intimidating
human rights defenders. The country’s police
authorities and the public prosecutor’s office
send out the wrong signal with this judicial
relentlessness against a human rights defender.
Belgian authorities should refrain from perse-
cuting legitimate human rights defenders.

Other

The Federal Institute for Human Rights
(IFDH) conducted a survey of over 150 human
rights organisations in Belgium. The findings
show that half of the human rights organisa-
tions surveyed have been subjected to attacks
and intimidation. Nearly one in seven say they
censor themselves in response to pressure.

Among the most striking findings of the


https://www.liguedh.be/alexis-deswaef-acquitte-dans-le-proces-que-lui-a-intente-le-commissaire-de-police-vandermissen/
https://www.liguedh.be/alexis-deswaef-acquitte-dans-le-proces-que-lui-a-intente-le-commissaire-de-police-vandermissen/
https://institutfederaldroitshumains.be/fr/premiere-enquete-sur-les-pressions-subies-par-les-organisations-de-defense-des-droits-humains-en
https://institutfederaldroitshumains.be/fr/premiere-enquete-sur-les-pressions-subies-par-les-organisations-de-defense-des-droits-humains-en
https://institutfederaldroitshumains.be/fr/premiere-enquete-sur-les-pressions-subies-par-les-organisations-de-defense-des-droits-humains-en
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survey, there is the fact that more than half of
the human rights organisations questioned said
that they had been attacked and intimidated
at least once between 2020 and 2022. In the
majority of cases, this involved legal intimi-
dation (bringing or threatening to bring legal
action without justification). More than one in
five say they have been subjected to defamation
campaigns, and nearly one in five have been hit
at least once by a targeted cyber-attack.

Online civic space

Digital surveillance

In February 2023, the League of Human Rights
lodged an appeal with the Constitutional
Court against the Data Retention Act of 20
July 2022." 'This is now the third time that the
LDH has referred this “data retention” issue,
which governs the retention of citizens’ meta-
data, to the Constitutional Court. While the
analysis of metadata can be a tool in the fight
against serious crime, this third law on data
retention establishes an imbalance between
this security objective and the violations of our
individual freedoms. With regard to the two
previous versions of the Data Retention Act,
the Constitutional Court and the Court of
Justice of the European Union ruled that the
massive retention of the metadata of all Belgian
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citizens constituted a violation of the right to
privacy. The laws had therefore been annulled.
In June 2022, the Federal Parliament passed a
third version of the Data Retention Act, intro-
ducing differentiated retention. From now on,
data may only be retained in certain sensitive
areas. The government has developed various
geographical criteria, such as places with a high
crime rate and crucial institutions (e.g. airports,
railway stations, hospitals, schools, border
municipalities, motorways, municipalities with
military barracks, universities, etc.), resulting in
virtually complete coverage of Belgian territory.
In these regions where data is stored, every cit-
izen is permanently considered a potential sus-
pect. As a result, a huge amount of their data
is stored and no fewer than 10 authorities have
access to it.

'The number of areas reported is so high that this
leads to de facto general retention and once again
ignores the observations of the Constitutional
Court and the European Union Court of
Justice. The League is therefore challenging this
law before the Constitutional Court, because it
does not respect the safeguards set out by the
European Court of Justice in terms of privacy
protection.”” The fight against crime does not
legitimise mass surveillance or the treatment of
every individual as a potential suspect.


https://www.liguedh.be/la-ligue-des-droits-humains-introduit-un-recours-contre-la-loi-data-retention-devant-la-cour-constitutionnelle/
https://www.liguedh.be/la-ligue-des-droits-humains-introduit-un-recours-contre-la-loi-data-retention-devant-la-cour-constitutionnelle/
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'The Bulgarian Helsinki Committee (BHC) is an independent, non-governmental, not-for-profit civil

society organisation for defending fundamental human rights in Bulgaria: political, civil, cultural,

and social. It was established in 1992. Among other things, the organisation has a legal programme

responsible for strategic litigation cases and participation in consultation or as amicus curiae before

national and international bodies and institutions.

Key concerns

In the area of justice, the Parliament adopted
a law establishing a mechanism for independ-
ent investigation of the Chief Prosecutor and
their deputies. The Constitution was amended,
splitting the Supreme Judicial Council into
two separate councils, and ensuring judicial
independence via the majority of judges
elected by the judges. Significant progress has
thus been achieved, yet it falls short of being
satisfactory in light of all the key concerns
identified in the European Commission’s
2023 Rule of Law Report. The functioning
of the Inspectorate to the Supreme Judicial
Council was left unaddressed. Furthermore,
key high-level corruption cases, which imply

the complicity of magistrates, have not made
substantial headway.

As regards checks and balances, progress
in public consultations was evident, though
primarily for pieces of legislation deemed
less important. The understandable focus
on judicial reform hindered progress with
parliamentary appointments for numerous
bodies, whose members are serving past their
term of office. The reluctance of courts and
the Prosecutor’s Office to act upon authori-
ties’ failure to implement judicial decisions of
administrative courts has become increasingly
apparent. Furthermore, the voting rights of
prisoners and persons under guardianship
remain limited, as does the right to political
agitation in a minority language.


https://www.bghelsinki.org/en/
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In 2023, the authorities continuously refused
to register non-governmental organisations
(NGOs) due to nationalistic aspirations.
Additionally, there was harassment of same-
sex couples and Sofia Pride organisers by
the Prosecutor’s Office, as well as attacks
against peaceful assemblies of the LGBTI
community. All these incidents went without
a prompt and appropriate response from the
authorities.

The year saw two key instances of challenging
European oversight in the face of decisions
from the European Court of Human Rights
(ECtHR) and the Court of Justice of the
European Union (CJEU). National authori-
ties failed to implement key judgments and
legal standards in relation to people with
mental disabilities, the Roma community,
trans people and same-sex families. The
Criminal Code was amended to include
sexual orientation as a ground for increasing

Justice system (@)

Key recommendations
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the penalty for hate crimes, but the inclusion
of gender identity and its expression were
rejected.

State of play (versus 2022)

@ Justice system

N/A Anti-corruption framework

N/A Media environment and freedom of
expression and of information
Checks and balances

0 Enabling framework for civil society

Systemic human rights issues

Legend
Regression

o o

No progress  Progress

e Urgently reform the inspectorate of the Supreme Judicial Council and hold a procedure for

the election of new inspectors.

e Urgently hold a transparent procedure for new members of the Supreme Judicial and the

Supreme Prosecutorial Councils.

e Ensure transparent election of a new Chief Prosecutor after the creation of separate coun-

cils.
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Judicial independence

Appointment and selection of judges, prose-
cutors and court presidents

In May, Parliament adopted a law, as part of the
rule of law commitments under the Recovery
and Resilience Plan, establishing a mechanism
for the effective accountability and criminal
liability of the Chief Prosecutor (CP) and their
deputies, as well as judicial review of prosecu-
torial decisions not to open an investigation.

The legislative package, among other things,
introduces a new chapter (Chapter 31a) in the
Criminal Procedure Code (CrPC) dedicated
to a new procedural actor, an independent ad
hoc prosecutor charged with investigating the
CP and their deputies. The law also contains
amendments to the Judicial System Act (JSA).
'The amendments provide , inter alia, that this
ad hoc prosecutor, is to be appointed from a list
of judges of the Supreme Court of Cassation
(criminal chamber), appellate and regional
courts (criminal divisions).

Amendments in the JSA introduce a separate
system for the random selection of judges to be
appointed as ad hoc prosecutors (Article 112 § 6
of the JSA). After its enactment, subsequent bills
targeted various imperfections and omissions in
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the initially adopted law. Key among these were
missing references in the law to an ad hoc pros-
ecutor for investigation of the deputy CPs,” as
well as missing references to the separate system
for random selection.’ Following these amend-
ments, the first ad hoc prosecutor, Daniela
Taleva, was appointed by the Supreme Judicial
Council (SJC) in December to investigate alle-
gations against former deputy CP and current
interim CP, Mr. Borislav Sarafov.” In a hearing
before the SJC in November, Ms. Taleva stated
that she would need a separate clerk and prem-
ises that ensure her independence and allow
her to avoid direct contact with the person(s)
investigated.” She also noted the lack of clarity
on who will approve her vacation days if needed
and whether it will be necessary for the investi-
gative police officers working on the case to be
specially appointed — all these aforementioned
issues lacking a legal framework.

Irremovability of judges, including trans-
fers, dismissal and retirement regimes of
judges, court presidents and prosecutors

In 2023, Bulgaria took no steps to adapt the
relevant legislative framework to avoid long-
term secondment of judges to fill in vacant
positions. Despite amendments in the JSA
regarding secondments of prosecutors, the
issue of the secondment of judges wasn’t


https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=195264
https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=200114
https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=198326
https://defakto.bg/?p=127285
https://defakto.bg/?p=126771
https://defakto.bg/?p=126771
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discussed further, pending the more pressing
issue of amending the constitution. Certain
proposals regarding the secondment of judges
were published in October by the Institute for
Market Economics.” By the end of January
2024, a working group had been formed in the
Ministry of Justice for amendments to the JSA
following the constitutional amendments, but
no public information is available on whether—
in addition to the issue of separating the SJC
into two councils—the secondment of judges is
discussed as well. Several civil society organ-
isations known for advocating for the judicial
reforms, including the Bulgarian Helsinki
Committee, were not invited to participate in
the working group.

Independence (including composition and
nomination of its members) and powers of
the body tasked with safeguarding the in-
dependence of the judiciary (e.g. Council for
the Judiciary)

In 2023, significant changes were made to the
legal framework governing the structure of the
Supreme Judicial Council (SJC). A draft law
proposing amendments to the constitution was
introduced in July. In a rush to pass the bill
before the end of the year, many Members of
Parliament submitted proposals for amend-
ments to the draft on the 14th and 15th of
December. When the final vote took place on 20
December, there was scarcely any time left for
substantial public consultation on the proposed
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changes. The final text was promulgated in the
State Gazette on 22 July.

The key changes in relation to the judiciary
include the separation of the SJC into two
councils — the Supreme Judicial Council and
the Supreme Prosecutorial Council, replacing
the previous unified council with two cham-
bers. The roles of both the Prosecutor’s Office
and the National Investigation Service within
the judicial branch have been clearly defined.
The competence of the Chief Prosecutor (CP)
to execute methodological guidance and legality
supervision of all prosecutors has been removed.
The CP’s term of office has been limited to a
single five-year term. Additionally, an ad hoc
prosecutor tasked with investigating the CP or
their deputies has been granted the power to
propose to the SJC to temporarily suspend the
CP, among other changes.

To balance representation of judges elected by
judges and safeguard the independence of the
judiciary, the amendments envisage the follow-
ing changes:

Firstly, the new Supreme Judicial Council will
be composed of 15 members. This includes
the presidents of the two supreme courts: the
Supreme Court of Cassation and the Supreme
Administrative Court. Eight members will be
elected directly by judges, while the remaining
five members will be elected by Parliament.


https://defakto.bg/?p=125150
https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=202060
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'The new Supreme Prosecutorial Council will
consist of 10 members. The Chief Prosecutor
(CP) will be a member by virtue of their position
(ex lege). Two members will be elected directly
by prosecutors, one member will be elected
by investigators in the National Investigation
Service, and the remaining six members will
be elected by Parliament with a two-thirds
majority.

In both councils, Parliament is prohibited from
electing acting prosecutors or investigators as
members (Article 130a § 3). Members of the
councils are not eligible for immediate re-elec-
tion after serving one term (Article 130a § 5).

Due to the amendments to the SJA in July,
the members of the SJC selected from among
the judges in 2022 never entered into office.
Instead, the amendments established a time-
trame for initiating the procedure for selecting
and appointing new members to the newly
created councils. This timeframe is set to six
months from the date entry into force of the

law (14 August 2023).

In November 2023, journalists uncovered
information through a Freedom of Information
(FOI) request that indicated an irregularity in
the voting process for the selection of new judge
representatives in the SJC in June 2022. The data
revealed that 200 votes were cast through the
system designated for judge voting, despite only
28 judges entering the Supreme Administrative
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Court’s building where the voting session was
held. The Bulgarian Helsinki Committee’s
calls’ for the resignation of Georgi Cholakov,
the President of the Supreme Administrative
Court, and the members of the SJC, were met
with no response.

Accountability of judges and prosecutors,
including disciplinary regime and bodies
and ethical rules, judicial immunity and
criminal liability of judges

Following a bizarre series of events, including
an alleged assassination attempt using a bomb
and publicly available tapped recordings of his
conversations with a member of the SJC, the
CP Ivan Geshev was dismissed by the SJC
and his deputy Borislav Sarafov was appointed
as interim CP. On 8 June, during the process
of Mr. Geshev’s removal, Ognian Damyanov,
a member of the SJC, disclosed that he, along
with five other council members who had
submitted requests for Mr. Geshev’s dismissal,
had been summoned to the prosecutor’s office.
Damyanov interpreted this summons as a
response to their dismissal motions and viewed
it as an abuse of power.

In July, the interim CP, Sarafov, made sig-
nificant remarks about a scandal known as
“The Eight Dwarfs. This scandal is named
after a restaurant owned by Petar Petrov, the
former head of the investigative prosecutorial
service of Sofia, who is now an attorney. The


https://www.bghelsinki.org/en/news/2023-11-09-press-sac-sjc
https://defakto.bg/?p=119551
https://defakto.bg/?p=120714
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Anti-Corruption Fund, a non-profit organisa-
tion, brought this scandal to light in 2020." It
involves an alleged criminal network, led by
Petrov (also known as “The Euro’), which is
believed to wield undue influence over several
public institutions. This group interfered in a
legal dispute among the co-owners of a com-
pany that manufactures elevators. In March
2023, the Prosecutor’s Office decided not to
initiate criminal proceedings, but this decision
was overturned by the court. In his July state-
ments to the SJC, Sarafov strongly criticised
the former CP, Ivan Geshev, for his negligence
in addressing severe legal infractions when
overseeing the return of high-value items
used as evidence in the case.”” The following
August, the Prosecutor’s Office declared that a
prosecutor, indeed Petrov himself, along with
Petrov’s ex-wife, were formally charged with
embezzlement of evidence under Article 215 §
1 of the Criminal Code. They also announced
that Petrov is currently missing and has
been declared wanted." However, the Anti-
Corruption Fund voiced its dissatisfaction
with the case’s progression, pointing out that
Sarafov has served as Geshev’s deputy for years
and is demonstrably connected to the case. A
spokesperson for the organisation expressed
concern that Sarafov’s appointment as interim
CP could potentially obscure the involvement
of a broader spectrum of dependent magis-
trates associated with the criminal group. This
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could also lead to the silencing of critical wit-
nesses or restrict their testimonies to selected
topics. The spokesperson further observed that
the case presents an opportunity to reform the
prosecution, an opportunity that, regretta-
bly, is not being seized."” In August, Sarafov
sent seven proposals to the SJC Prosecutorial
College to impose disciplinary sanctions on
four prosecutors and three investigators in the

case.
Other

In November, Advocate General (AG)
Sanchez-Bordona delivered his opinion in
CJEU Case C-634/22 regarding the abo-
lition of the Specialised Criminal Court in
2022. 'The Bulgarian Specialised Criminal
Court (and respective Specialised Prosecutor’s
Office, Court of Appeals and Appellate
Prosecutor’s Office) was established in 2010 by
the Parliament with a majority of the GERB
party, at odds with the parliamentary opposi-
tion. The official reasoning was that this court
is to prosecute white collar and very serious
crimes (like terrorism). Subsequently, the
court was involved in several corruption scan-
dals publicised by investigative journalists.
'The case before the CJEU is brought by judges
of the Specialised Criminal Court questioning
the compatibility of the abolishment of that
court with the EU law. The AG’s opinion is


https://youtube.com/playlist?list=PLlytu5IULkSIZ8n_7fEY52fYqi5KHRlUS&si=9BBEnweXki_uyp_D
https://defakto.bg/?p=120895
https://defakto.bg/?p=122912
https://defakto.bg/?p=123195
https://defakto.bg/?p=123313
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that Article 19(1) TEU does not preclude a
reform of the judicial system of a Member State,
according to which a specialised criminal court
is abolished. Its jurisdiction transferred to an
ordinary court, however criminal cases whose
initial hearing was dealt with in the abolished
court would continue to be heard by the same
formation of judges."” A judgement in the case
has not been delivered in the reporting period.

Fairness and efficiency of the
justice system

Respect for fair trial standards, including in
the context of pre-trial detention

In September 2023, the CJEU delivered its
decision in the 4B case (C-209/22) concerning
the omission in the Bulgarian legal framework
of the concept of a suspect, and whether the
protections provided for in the directives on the
right to information in criminal proceedings
(Directive 2012/13/EU) and the right of access
to a lawyer in criminal proceedings (Directive
2013/48/EU) would extend to a person that
is not yet accused but was subjected to search
and seizure for possession of illicit substances.
The Court’s decision found that those direc-
tives do indeed apply in such cases. Next, the
Court found that the EU law does not preclude
a member state from limiting the judicial
review to determine the lawfulness of coercive
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measures to obtain evidence of a criminal
offence if, subsequently, as part of the criminal
proceedings, the court hearing the substance of
the case is able to verify that the rights of the
accused person have been respected. And lastly,
the Court ruled that Article 3 of Directive
2013/48 does not preclude national legislation
which provides that a suspect or accused person
may be subject to search and seizure without
having the right of access to a lawyer, provided
it follows the assessment, taking it account all
the relevant circumstances, that such access is
not necessary in order for that person to be able
to exercise his or her rights of defence practi-

cally and effectively.

In the meantime, the EU Commission sent a
letter of formal notice to Bulgaria in view of its
breaches of Directive 2016/343 on the strength-
ening of certain aspects of the presumption of
innocence, and of the right to be present at the
trial in criminal proceedings.” More specifi-
cally, the procedure addresses public references
to guilt, for example, when public authorities
refer to a person as being guilty in public
statements, and the availability of appropriate
measures if this happens. The decision comes
after the Commission already issued a verdict
in another case concerning the same subject,
and concluded that the issue was resolved.


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62022CC0634
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62022CJ0209
https://ec.europa.eu/commission/presscorner/detail/en/inf_23_4367
https://verfassungsblog.de/at-a-snails-pace/
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In October, the ECtHR delivered its judgement
in the case Pengezov v. Bulgaria (Application
No. 66292/14)"" brought by a judge in relation
to his temporary suspension from his duties
on account of his indictment for irregularities
allegedly committed in the performance of his
former duties. The Court found, inter alia, that
the proceedings for suspension of the applicant
were marked by the absence of procedural
safeguards and proper reasoning for the SJC’s
decision, an inadequate review carried out by
the Supreme Administrative Court, and the
absence of a judicial review of his indictment.
While none of this alone amounts to a violation
of Article 6 of the ECtHR, the cumulative
effect of these issues amounts to a violation of
Article 6, in particular the insufficient scope of
the Supreme Administrative Court’s review of
the SJC’s decision regarding its purpose and the
arguments raised by the applicant.

Other

In September 2023, the EU Commission for-
mally closed the Cooperation and Verification

(CVM) for

According to the Commission’s

Mechanism Bulgaria and
Romania.
announcement, for both Member States the
Commission concluded that they had satisfac-
torily met their obligations set out under the
CVM at the time of accession to the Union.
The still-needed progress will continue to be
nurtured under the Commission’s annual Rule

of Law Report. Despite formal improvements
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achieved in recent years, closing the CVM
for Bulgaria amid reforms rather than after
concrete results is unfortunate, and will loosen
the pressure on the various national actors to
advance the needed changes. A case could be
made that the CVM has been mismanaged by
the European Commission, which has ignored
Bulgaria’s persistent rule of law challenges and
backsliding. The lack of effective sanctions and
enforcement mechanisms for the CVM wors-
ened this. A more robust and comprehensive
approach is needed to safeguard the rule of law

in Bulgaria and the EU.


https://hudoc.echr.coe.int/?i=001-228013
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_4456
https://verfassungsblog.de/bulgarias-mafia-state-and-the-failure-of-cvm/
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Checks and balances

Key recommendations
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e Maintain broad dialogue with civil society on all draft laws.

* Review and fortify the legal framework to ensure that authorities enforce judicial decisions

of administrative courts.

e Amend the constitution and legislation to address the voting rights of prisoners and per-
sons under guardianship, and to allow the use of minority languages for voter communi-

cation during elections.

Process for preparing and
enacting laws

Framework, policy and use of impact as-
sessments, stakeholders’/public consulta-
tions (particularly consultation of judiciary
on judicial reforms), and transparency and
quality of the legislative process

The evaluation of the process of public con-
sultations and the transparency and quality of
the legislative system, as it operated in 2023,
yields ambivalent results. Though there were
some areas where there was improvement in
transparency and the extent of public consul-
tation, such as amendments to the Penal Code
on hate crimes and amendments to the Law on
Protection of Domestic Violence, the situation
worsened in the realm of judicial reforms. A
significant number of amendments made dur-
ing the year, both to the Constitution and to the
JSA, were enacted hastily and chaotically, with

a noticeable amount of non-public negotiation
between political entities. The political parties
announced the initial draft law on the constitu-
tional amendments, which was a starting point
set by them with no preliminary discussions
with civil society.

During the public consultations, various civil
society organisations presented their position
statements on the proposed JSA bill. The
Bulgarian Helsinki Committee noted that the
amendments, which are not solely aimed at
judicial reforms, offer a chance to tackle other
problems within the constitution and bring to a
close the implementation of certain judgments
of the ECtHR. By the end of 2023 Bulgaria
had 175 ECtHR judgments with pending
implementation. Of those, 92 are leading and
83 repetitive.

More specifically, human rights defenders
suggested the introduction of a general ban


https://www.coe.int/en/web/execution/bulgaria
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on discrimination in the constitution and the
expansion of protected grounds to encom-
pass all those listed in the EU’s Charter of
Fundamental Rights. They also proposed the
inclusion of a provision on fair trials, the intro-
duction of limitations on state interference in
private life and home, and the removal of arti-
cles that restrict the voting rights of individuals
under guardianship and prisoners.” However,
none of these proposals were discussed.

Independent authorities

'The situation with state bodies, and their parlia-
ment-appointed members whose terms of office
have expired but who remain in their position
until they are replaced, remains. As of January
2024, the number of such positions in various
bodies is 80.” Among them are two seats in the
Constitutional Court, the new anti-corruption
commission, eleven members in the SJC, five
members of the Data Protection Commission,
five members of the Commission for Protection
from Discrimination (national equality body),
five members of the National Bureau for Control
over Special Surveillance Means, and others.
'This issue, which undermines the principle of
terms of office and peaceful transition of power,
was caused by power struggles between the
three unofhicially ruling parties, none of whom
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has the necessary majority in Parliament. In
December, they announced that they would
develop a mechanism for decision-making on
appointments.’’ In January 2024, the procedure
for electing two members from the Parliament’s
quota in the Constitutional Court started. The
rules for electing the members were published
in a secluded section of the Parliament’s website
on 8 December, and a vote took place on 12
December 2023." This was rapidly followed by
the public announcement of three nominations
for constitutional judges, two of which are
active M Ps, well-known to be staunch defend-
ers of their party lines. The candidates’ hearing
was held on 18 January 2024,” and nomina-
tions were voted upon on the next day.

Accessibility and judicial review
of administrative decisions

Transparency of administrative decisions
and sanctions (including their publication
and the availability and publicity of data
concerning administrative decisions)

Bulgarian law does not stipulate sanctions for
breaches of the provisions on the availability
and disclosure of data related to administrative
decisions. This became evident during a cam-
paign to evict Roma people from their only


https://www.parliament.bg/pub/cW/20231005134204_20230921135127_PG-49-316-00-3.20.9.23%20-%20Copy.pdf
https://www.parliament.bg/pub/cW/20231005134204_20230921135127_PG-49-316-00-3.20.9.23%20-%20Copy.pdf
https://www.dnevnik.bg/4566571
https://www.dnevnik.bg/4560680
https://www.parliament.bg/bg/ns_acts/ID/165262
https://www.parliament.bg/bg/theme-site/ID/65
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homes in the Orlandovtsy precinct of Sofia in
2023." Municipal authorities are obliged to
publish their acts when evicting people from
municipal land and removing illegal construc-
tions, but there are no sanctions in the law if
these administrative acts are not published.
Failure to publish the acts prevents timely
appeals before expiry of the deadline. The
events in Orlandovtsy are a striking example
of administrative harassment where due to
individual delinquent behaviour—as admitted
in an official document issued by the borough’s
mayor—the entire Roma community is sub-
jected to collective punishment in a manner
like the one found contrary to the European
Convention on Human Rights (ECHR) in the
case of Paketova and Others v. Bulgaria (Nos.
17808/19 and 36972/19, 4 January 2023).

Implementation by the public administration
and State institutions of final court decisions

There is a tendency for a certain category of
judicial decisions of administrative courts to be
ignored and remain unimplemented. An exam-
ple from last year is court decisions annulling
unlawful refusals to issue identity cards, as well
as court decisions annulling unlawful refusals
of access to public information. Such acts can
remain unfulfilled for months and years, and
possibly forever. The administrative head of the
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competent court refused to impose a fine, and
the prosecutor’s office refused to investigate the
case, arguing that this particular category of
acts is not enforceable.

Electoral framework

Limitations on the right to vote

While the legal framework for elections in
Bulgaria provides an overall adequate foun-
dation for fairness, it contains important defi-
ciencies in violation of international standards.
Article 42 § 1 of the Constitution provides
for a blanket disenfranchisement of prisoners
and persons under guardianship. The ECtHR
so far has condemned Bulgaria four times for
violations of Article 3 of Protocol No. 1 of the
ECHR - three times over the rights of the pris-
oners to vote and once over the right to vote of
a person under guardianship.” These cases have
been under the enhanced supervision procedure
by the Committee of Ministers of the Council
of Europe since 2016.” Unfortunately, Article
42 § 1 of the Constitution was not amended
with the amendments of the Constitution
adopted by the Parliament in December 2023.
'Thus, at present, the prisoners and the persons
under guardianship continue to be subject to
blanket disenfranchisement.


https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680aa6d0a
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680aa6d0a
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Article 65 § 1 of the Constitution imposed
a restriction on the right to stand in par-
liamentary elections for those holding dual
citizenship. This has, for many years, been a
concern for the OSCE." With the December
2023 constitutional reform, that provision was
amended. Only those dual citizens who had
lived in Bulgaria 18 months before the elections

are eligible.

Article 181 § 2 of the Election Code pro-

hibits campaigning in languages other than

Civic space

Key recommendations
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Bulgarian. This limits the possibility of some
ethnic minorities to effectively participate in the
elections in their mother tongue. In May 2023,
the ECtHR found a violation of Article 10 of
the ECHR in the case of Mestan v. Bulgaria,
in which the applicant, a leader of a minority
political party, was fined for speaking Turkish
during the 2013 election campaign.’ The pro-
vision of Article 181 § 2 of the Election Code

has not been amended since then.

e The authorities should enhance the training provided to police officers to better handle

protests involving vulnerable minorities.

e Training should be conducted for the employees of the Registration Agency to ensure they
can effectively implement the decisions of the ECtHR, particularly in cases involving Mac-

edonian organisations.

e The prosecutor’s office should thoroughly analyse the data related to the obstruction of
peaceful LGBTI community meetings. They must also ensure that the perpetrators have

been identified and held accountable.

Freedom of association

Formation, establishment and registration
of associations, including rules on member-
ship

The registration of Macedonian associations
in Bulgaria remains the main issue concerning
freedom of association in the country in 2023.
Throughout the year, the Registry Agency

(RA) has issued several discriminatory and
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arbitrary refusals for registration, which were
upheld by the courts. These refusals were
primarily because the applicants claimed the
existence of an ethnic group that the authorities
do not recognize in Bulgaria. According to the
authorities, the activities of these associations
would contradict the constitution and the unity
of the nation. In some cases, the courts rejected
appeals against refusals for other formal reasons
that are not required by law, such as the lack of
mention in the registration documents of the
exact time of the meeting of the founders.

No progress was made in implementing past
ECtHR rulings in cases of refusal to register
Macedonian associations.

In September, the Committee of Ministers of
the Council of Europe examined the group of
cases OMO Ilinden and others against Bulgaria,
concerning refusals to register associations of
Macedonians. The Committee expressed deep
regret that more than 17 years after the first
ECtHR decision of this group, associations aim-
ing at “recognition of the Macedonian minor-
ity” in Bulgaria continue to be unregistered.

At the beginning of February, several persons
attacked the Macedonian Cultural Club in
Blagoevgrad with stones and broke its windows.
'The perpetrators were identified and arrested.
They were two municipal employees who,
together with their wives, explained to the
police that they threw stones at the windows of
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the club as a sign of indignation at the attitude of
the border authorities of the Republic of North
Macedonia towards the Bulgarian citizens who
went to Skopje to pay respect at the grave of
Gotse Delchev, a revolutionary active at the
turn of 20th century cherished in both Bulgaria
and North Macedonia. The Prosecutor’s Office
announced that the perpetrators will not be
charged, but will be required to compensate
the owner of the premises.” In June 2023, the
owner of the premises terminated the lease,
and the club was forced to close after only a few

months of existence.
Involuntary dissolution

In July, the Bulgarian Helsinki Committee ini-
tiated a petition endorsed by numerous esteemed
representatives of civil society, media, and
academia. The petition urged the Prosecutor’s
Office to dissolve the ultra-nationalist/fascist
populist party, Vazrajdane. This initiative was
sparked by a series of events in the first half of
2023, where the party or its key members were
implicated in at least two instances of obstruct-
ing peaceful assemblies. These included a pro-
test against Russia’s aggression in Ukraine and
the screening of an LGBTI-themed movie. The
party was also involved in antisemitic speech
online, such as failing to remove a Holocaust-
related collage of a Jewish politician, and in
Parliament, where a Jewish MP was labelled a
‘foreigner’, ‘traitor’, and ‘anti-human’. The party
also failed to moderate antisemitic comments


https://rm.coe.int/0900001680ac9a17
https://www.24chasa.bg/bulgaria/article/13733727
https://www.24chasa.bg/bulgaria/article/14371883
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on their Facebook posts. While the petitioners
cited these recent events as grounds for action,
they also provided the Prosecutor’s Office with
a comprehensive review of the party’s publicly
reported anti-democratic activities.” These
included hate speech against minorities since
2015, attacks on the freedom of expression of
journalists who challenge their positions since
2019, undermining anti-COVID-19 measures
in 2020 and 2021, calls for their supporters to
storm the Parliament in 2021, and systematic
public endorsement of Russia’s 2022 military
aggression against Ukraine. The district’s
Prosecutor’s Office can independently file
for dissolution before the Civil Court, while
the CP could file for dissolution before the
Constitutional Court. In August, the Sofia
District Prosecutor’s Office rejected the request
for action.” 'This decision is currently under
appeal. The interim CP has yet to respond to
the petition.

Criminalisation of activities, including hu-
manitarian or human rights work

In 2023, the Prosecutor’s Office initiated a
preliminary inquiry against Sofia Pride, based
on a request from a civil committee to hold a
referendum to ban ‘gender ideology’ in schools.
The inquiry was not a formal investigation,
but the prosecutors gathered information from
the pride organisers about the financing of an
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outdoor advertising campaign. The campaign
teatured billboards showing photos of different
tamilies including same-sex couples, heterosex-
ual couples, and single parents. The prosecutors
were interested in knowing who funded the
campaign and whether the ‘fathers’ of the chil-
dren pictured on one of the billboards with their
mothers had consented to the photos. The cou-
ple’s children were conceived through in vitro
procedures. The child protection authorities
were tasked with inspecting the family’s home
to determine whether the children were being
raised in a safe and healthy environment. The
two mothers were also asked to provide docu-
ments on the legality of the in vitro procedures
performed. However, the organisers of Sofia
Pride did not receive any information about
the completion of the inquiry until the end of
the year. In August, one of them attempted to
gain access to the file, but it was refused with
the explanation that the inquiry had not been
completed.

Freedom of peaceful assembly

Bans on protests

In February, the annual Lukov March was
prevented by the police.” This memorial march
is in honour of Hristo Lukov, a general from
the early 20th century. Lukov was known for
his support of the Nazi regime and its model


https://www.segabg.com/hot/category-bulgaria/prokuraturata-otkaza-da-iska-razpuskane-na-vuzrazhdane
https://www.segabg.com/hot/category-bulgaria/prokuraturata-otkaza-da-iska-razpuskane-na-vuzrazhdane
https://www.dnes.bg/obshtestvo/2023/08/10/prokuraturata-razsledva-signal-sreshtu-reklama-na-sofiia-praid.579238
https://www.dnes.bg/obshtestvo/2023/08/10/prokuraturata-razsledva-signal-sreshtu-reklama-na-sofiia-praid.579238
https://www.svobodnaevropa.bg/a/32288118.html
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of government during World War II. He led a
scouting organisation modelled after the Hitler
Youth and had personal contacts with Hermann
Goering. Although every year requests are sent
to the Sofia Municipality to ban the march, its
organisers do not use any Nazi symbols and
slogans and the court has repeatedly overturned
the mayor’s orders to ban the event. The event
continues to be a draw for radicalised youth,
organising torchlight processions and marching
in antique military uniforms.

In October and November, the municipality
banned several peaceful demonstrations. These
were organised by citizens demanding an end
to hostilities in Gaza and the admission of
humanitarian aid.”” The bans were based on
assumptions about potential illegal actions by
the participants. However, these assumptions
were made without analysing the participants’
previous actions or any related violations of
public order, incitements to violence, or man-
ifestations of hate speech and antissemitism.
Some of these bans were upheld by the court,
while others were overturned.

Other

In June, the screening of the film ‘Close’ (2022,
directed by Lukas Dhont) as part of the Sofia
Pride Film Fest programme was disrupted by
a crowd of protesters. The film narrates the
story of two boys on the brink of puberty who
face homophobic bullying at school. Despite

the film not depicting any intimacy between
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the protagonists or intergenerational sexual
encounters, it was branded as ‘paedophilic’ and
became the target of a smear campaign based
on fake news, mobilising representatives of var-
ious ultranationalist groups. On the day of the
screening, 10 June, these protesters entered the
cinema lobby and surrounded the theatre with
posters and chants against paedophilia. They
expressed their intention to buy tickets and
join the rest of the audience, a move to which
the police did not object. Consequently, the
organisers cancelled the screening. A similar
protest occurred during a screening of the film
in Plovdiv on 14 June. On 24 June, the ultra-
nationalist/fascist Vazrajdane party organised a
mass protest in the city of Varna.”” Aggressive
demonstrators chanted death threats against
the spectators and the municipal councillors
from the ruling progressive party who attended
the screening. The police responded by confin-
ing the spectators inside the cinema building,
barring them from exiting, while the aggressive
mob blocked the exits. Despite the intensity
of the situation, the police did not take action
to disperse the crowd, and no arrests were
reported.

Attacks and harassment

Physical attacks on people and property

In July 2023, the Sofia Appeals Court increased
the severity of the sentence imposed on Boyan
Stankov/Rasate, a presidential candidate and
leader of an ultranationalist/fascist party. The


https://www.mediapool.bg/stolichna-obshtina-zabrani-shestvie-v-podkrepa-na-palestina-news352260.html
https://www.svobodnaevropa.bg/a/varna-film-vazrazhdane-ataka/32473452.html
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first instance court’s verdict in 2022 related to
an incident on 30 October 2021, when Rasate
and a group of nationalists invaded an LGBT1I
community centre in Sofia, ransacking the
premises and assaulting an employee.

'The first court recognised the act as motivated
by homophobia and transphobia, which were
not accounted for in the Criminal Code at
the time. The court ruled that the assault on
the employee was carried out with conditional
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intent (dolus eventualis), leading to a conviction
of ‘hooliganism’ under Article 325 § 1 of the
Criminal Code.

However, the appeals court found that the
attacker had also committed minor bodily
harm with hooligan motives, a crime under
Article 131 § 1.12. The decision was appealed
to the Supreme Court of Cassation on points of
law, but no judgement was delivered during the
reporting period.

Key recommendations

e Take urgent measures to improve the situation of persons deprived of their liberty in psy-

chiatric institutions and social care homes.

* Consider a mechanism for enhancing execution of international courts’ judgments and in-

troduce changes in legislation, if needed.

e Introduce legal framework on same-sex families and legal gender recognition.

Systemic human rights
violations

Widespread human rights violations and/or
persistent protection failures

In January 2023, the ECtHR delivered its
judgement in the case of Paketova and Others

v. Bulgaria (Nos. 17808/19 and 36972/19, 4
January 2023)."" The case concerns authorities’
omissions, resulting in ethnic Roma being
driven away from their homes and the village
they lived in after anti-Roma protests, fuelled
by public statements of a cabinet minister.
According to the Court’s judgement, officials
repeated public displays of non-acceptance


https://hudoc.echr.coe.int/?i=001-219776
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of the Roma and opposition towards their
return, reinforcing the applicants’ legitimate
fear for their safety and representing a real
obstacle to their peaceful return. The case is
a vivid illustration of how evictions formally
aimed at addressing the illegal construction of
buildings (in this case, the victims’ homes) are
being weaponized by the authorities against
marginalised Roma communities. Following
the case of Yordanova and Others v. Bulgaria
(see below), this case confirms that authorities’
stance on the matter has not changed in over
ten years and is systematic in nature. This was
turther proved by the events in Orlandovtsy.

In February, the Supreme Court of Cassation
handed down a disgraceful decision to unify
case law, finding that the legal framework in
Bulgaria does not allow the change of gender
data in civil registers due to the transsexuality
of the person for whom the change is request-
ed.” This decision comes as a follow-up to an
earlier Constitutional Court decision to the
same effect, according to which the concept
of ‘sex’ in the Constitution is to be understood
only as biological and binary. The possibility of
legal gender recognition was thus theoretically
completely foreclosed. The merits of the ruling
make a severe retreat from respect for interna-
tional law and recognition of the legal effect of
the ECHR and European Union law. In prac-
tice, however, individual judges continued to
disregard this binding decision, and in January
2024, a judge referred a preliminary ruling to

Liberties
Rule of Law Report
2024

the European Court of Justice on legal gender
recognition and freedom of movement within
the Union.

In July, the Parliament passed amendments
to the Criminal Code.”” Among other things,
these amendments introduced sexual orienta-
tion as a basis for certain aggravated offences,
but only when it served as the motivation for
the perpetrator’s actions. The list of aggravated
offences based on race, ethnicity, or xenopho-
bia was also expanded. This expansion was in
response to an infringement procedure initi-
ated by the European Commission regarding
the transposition of the Council Framework
Decision 2008/913/JHA. However, due to
strong opposition from the fascist/populist
party Vazrajdane, the Bulgarian Socialist
Party (a PES member), and critical members of
GERB (the largest party in the Parliament and
an EPP member), the number of aggravated
statutes (qualified version of criminal offences)
based on race, ethnicity, or xenophobia exceeds
those based on sexual orientation. For instance,
statutes enhancing penalties for coercion
(Article 143 § 3.2), threats of bodily injury or
murder (Article 144 § 3.4), stalking (Article
144a § 3), and arson (Article 330 § 2.6), cover
offences motivated by racism or xenophobia,
but not those motivated by sexual orientation.

In early January 2024, the

Administrative Court issued its final ruling,

Supreme

finding police officers guilty of using violence


https://www.vks.bg/talkuvatelni-dela-osgk/vks-osgk-tdelo-2020-2-reshenie.pdf
https://app.lexebra.com/judgement-acts/6d186eb2-71a6-4b4e-8efd-43ac0572f2ac
https://dv.parliament.bg/DVWeb/showMaterialDV.jsp?idMat=198063
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against anti-government protesters during the
mass demonstrations in 2020. The incidents
of police brutality were captured on camera at
the Council of Ministers building. The footage
revealed a group of uniformed officers assault-
ing a non-resisting man, knocking him to the
ground. In a separate incident, a young female
protester was undressed by police officers. The
ministry’s representative in the case informed
the court that the victim was “inappropri-
ately attired” and had exhibited “disgraceful”
behaviour.

Follow-up to recommendations of interna-
tional and regional human rights monitoring
bodies

In 2023, the Council of Europe Anti-torture
Committee (CPT) visited Bulgaria once
again to review the implementation of the
long-standing CPT recommendations regard-
ing the situation of persons deprived of their
liberty in psychiatric institutions and social
care homes. The problem found by the CPT
in such establishments in Bulgaria during the
2017, 2020 and 2021 visits was highly concern-
ing.” In November, the Parliament established
an ad hoc parliamentary committee on the
rights of psychiatric patients.”’ The commit-
tee held its first meeting in January 2024 and
reviewed the findings of the Ombudswoman’s
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visit to psychiatric hospitals in three Bulgarian
cities.” 'This parliamentary focus on the topic
is undoubtedly welcome and a positive devel-
opment. In the meantime, for the first time in
nine years, the Bulgarian Helsinki Committee
was again allowed to undertake monitoring
visits in psychiatric hospitals as well, providing
long overdue civil society oversight.

Implementation of decisions by suprana-
tional courts, such as the Court of Justice
of the EU and the European Court of Human
Rights

In March, the Supreme Administrative Court
openly opposed the implementation of a ruling
by the CJEU on a preliminary inquiry. This
opposition pertains to national proceedings
in which the CJEU issued its decision in the
V.M.A./Pancharevo case (C-490/20), also
known as the Baby Sara’s case. According to
its judgement, the CJEU established that a
member state is obligated to issue an identity
card or a passport to a child of a same-sex
couple recognized by another member state.
This should be done without requiring a birth
certificate to be drawn up beforehand by its
national authorities. The plaintiffs of the under-
lying case are two women - a Bulgarian citizen
and a British woman born in Gibraltar. Their
child was born in Spain but cannot obtain the


https://www.mediapool.bg/bit-ot-politsiyata-zad-kolonite-na-ms-osadi-mvr-za-12-hil-lv-news354986.html
https://www.coe.int/en/web/cpt/-/council-of-europe-anti-torture-committee-cpt-carries-out-a-visit-to-bulgaria
https://bntnews.bg/news/s-ironiya-i-obidi-deputatite-sazdadoha-komisiya-za-pravata-na-psihichnobolnite-hora-1257051news.html
https://bntnews.bg/news/s-ironiya-i-obidi-deputatite-sazdadoha-komisiya-za-pravata-na-psihichnobolnite-hora-1257051news.html
https://www.parliament.bg/bg/parliamentarycommittees/3247
https://www.bghelsinki.org/en/news/2024-01-17-BHK-dostyp-psihiatrichni-bolnici

CIviL
LIBERTIES
UNION FOR
EUROPE

citizenship of his British mother due to the
specifics of citizenship in an overseas territory.
To prevent the child from remaining stateless,
his mothers requested the issuance of a birth
certificate from the municipality based on the
address registration of the Bulgarian mother.
However, the municipality refused to recognize
the Spanish birth certificate, which lists two
mothers. In the national proceedings, the court
of first instance fully complied with the inter-
pretation of the CJEU and even overruled the
refusal of the mayor of Pancharevo borough to
draw up the child’s birth certificate. However,
the Supreme Administrative Court, with its
final decision, annulled the decision of the first
instance court. It found that there is evidence
in the case file suggesting that the Bulgarian
citizen is not the biological mother of the child,
even though no such document exists. The

family has since applied to the European Court
of Human Rights (ECtHR).

In May, the ECtHR found with its decision in
the case of Koilova and Babulkova v. Bulgaria
(No. 40209/20), that Bulgaria has violated
Article 8 of the ECHR as it has not provided a
legal framework for the recognition of same-sex
families. The decision entered into force, but
before the end of the year the government did
not take any action on the implementation.

Pursuant to the ECtHR’s decision in the
case of Stoyanova v. Bulgaria (No. 56070/18)
in August, the Supreme Court of Cassation
reopened the case for the homophobic murder

of 25-year-old student Mihail Stoyanov in a
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park in Sofia in 2008. In October, the court
issued a new decision. On one of the main
issues, key to the finding of a violation by the
ECHR - that the last judicial instance did not
take into account homophobic motivation as an
aggravating circumstance, and the lower judi-
cial instances took it into account, but did not
discuss what weight they ascribed to that factor
in their overall assessment of the mitigating
and aggravating factors - the Supreme Court
of Cassation did not succeed in correcting the
shortcomings of the national proceedings so
far. Indeed, the new decision draws attention
to homophobic motives and states that they are
aggravating, but nonetheless, it did not attach
to that finding any tangible legal consequences.
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Key concerns

The overall picture regarding the justice
system in comparison to last year shows
no progress in the assessed areas. The state
addressed the remuneration of judges, state
attorneys and judicial staff, taking into
account European standards on resources
and remuneration for the justice system, but

made legal aid less accessible, thus making
implementation of this recommendation
included in the 2023 EU Commission’s
report non-satisfactory.

Regarding the anti-corruption framework,
no progress was reported in the assessed
areas during the previous year. In particu-
lar, no progress has been made in terms of


https://www.cms.hr/en
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regulating state advertising and establishing
clear criteria and good practices. There were
no positive developments in revising either
the Criminal Procedure Code or the Law on
the Office for the Suppression of Corruption
and Organised Crime. On a positive note,
some progress has been made regarding
the adoption of e-legislation in the area of

lobbying.

In the area of media environment and free-
dom of expression, in comparison to last
year, the overall picture shows regression in
the assessed areas because of the proposed
new amendments to the Criminal Code
that will criminalise publishing information
of public interest from criminal cases. It is
particularly worrisome that there are still
incidents of attacks against journalists and
that the number of SLAPPs is not declin-
ing. It was not possible to report on any
further substantial activities with regard
to the framework for fair and transparent
allocation of state advertising, nor address
the issue of strategic lawsuits against public
participation after the publication of the
Commission’s Rule of Law Report in July

2023.

In 2023, the stagnation in the area of checks
and balances continued. The position of
the independent institutions, such as the
Ombudsperson, continues to be worrisome,
as their recommendations are still insuffi-
ciently implemented by the government and
other competent actors. There is still no new
information on the systematic approach to
the implementation of the recommendations
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regarding the Ombudsperson since the pub-
lication of last year’s Rule of Law Report.

In the area of civic space, there was no pro-
gress in 2023. The institutional framework
has remained the same, and the National
Plan for Creating an Enabling Environment
tor Civil Society has not yet been brought.
The level of participation and access to
decision-making for the interested public
remains unsatisfactory. There were cases of
criminalisation and SLAPPs against civil
society organisations and activists.

The persisting lack of efficient investiga-
tion into human rights violations continues
to undermine the rule of law. No progress
has been made in revising the Criminal
Procedure Code and the Law on the Office
for the Suppression of Corruption and

Organised Crime.

State of play (versus 2022)

Justice system
Anti-corruption framework

0 Media environment and freedom of
expression and of information
Checks and balances
Enabling framework for civil society

Systemic human rights issues

Legend
Regression  No progress  Progress

o o
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Justice system

Key recommendations
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e Take all necessary steps to increase the efficiency of the justice system and shorten the
length of procedures in Croatian courts, especially at the first instance level.

e Ensure independent and effective investigations into allegations of illegal and violent push-

backs of refugees and migrants from Croatia.

Judicial independence

Remuneration/bonuses for judges and
prosecutors

In late April 2023, the Union of State and
Local Officials and Employees in Croatia
announced that employees in the judicial
system were demanding a wage increase of
€400, stating that the current salary of €600
is insufficient to cover basic living needs, espe-
cially with the added pressure of inflation, and
threatened a possible strike if their demands
were not met. Iva Sugkovi¢, the president of
the union, emphasised the determination of
their members and stated that the employees,
including clerks, registrars, court referees, and
land registrars and land referees, most of whom
have a secondary education, were not will-
ing to accept a negative response. The union
had been highlighting the dissatisfaction of
employees in the judiciary due to low salaries
for three years, which led to staft departures
and overburdened those who remained.’ Due

to the lack of adequate state response, the
strike commenced on 5 June and continued
until a deal was reached in July.

The Supreme Court criticised the executive
power for ignoring its opinions when making
decisions that affect the judiciary, such as
increasing work norms, appointing experts,
conducting security checks, and frequently
amending key laws. The Court highlighted
the failure to implement the principle of
separation of powers over 30 years since the
Constitution’s adoption, leading to a semi-de-
pendent relationship between courts and the
Ministry of Justice.

On 27 July, an agreement was signed
between the Ministry of Justice and Public
Administration and the Union of State and
Local Officials and Employees in Croatia,
granting a 12% salary bonus to civil servants
and employees in the judicial authorities and
state attorney’s offices, starting with the July
salary. This agreement also allowed the union


https://www.iusinfo.hr/aktualno/dnevne-novosti/54883
https://www.iusinfo.hr/aktualno/dnevne-novosti/54934
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to participate in drafting new salary regu-
lations. As a result, the strike in the judicial
system, which started on 5 June, ended. The
strike led to increased recognition of the
role of judicial system employees. The union
highlighted the success of organising a lawful
strike, marking a significant achievement in
Croatian labour history.

On 22 January 2024, however, Croatian
judges started a new strike over unmet salary
demands, despite ongoing government nego-
tiations. The strike, initially planned for 15
January, was postponed to allow for talks. The
Croatian Judges’ Association’s (CJA) demands
include salary indexation, the introduction of
salary grades, and material rights. The govern-
ment’s recent salary increase of €580 net, the
largest in 10 years, was deemed insufficient by
the judges. Prime Minister Andrej Plenkovics
discussions with CJA officials have not led
to a resolution. The government is consid-
ering legal changes to limit judges’ impact
on electoral processes during the strike, and

CJA highlights that participation in electoral
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commissions is not a core judicial duty. Judges
seek salaries indexed according to the national
average, independent of government control.

Quality of justice

Accessibility of courts (e.g. court fees, le-
gal aid, language)

Under the Law on Advocacy,” lawyers have the
right to have their pay regulated in accordance
with the Tariff on rewards and reimbursement
of expenses for the work of lawyers.” This act
changed significantly in the past two years,
making secondary legal aid less accessible
to a high number of people. An amendment
to the Tariff, which entered into force on 5
November 2022, changed the point value (a
measure used to calculate lawyers’ fees) from
€1.33 to €2, therefore increasing the legal
expenses by almost 50%. Moreover, on 25
November 2023, a new Tariff” entered into
force that significantly raised (or even doubled)
the amount of points provided for certain legal
actions.” The fact that hiring a lawyer could


https://www.sdlsn.hr/strajkom-smo-smanjili-zaostatak-za-drugima-ocekujemo-dodatno-poboljsanje-materijalnog-statusa-u-drugoj-fazi-do-kraja-godine/
https://www.sdlsn.hr/strajkom-smo-smanjili-zaostatak-za-drugima-ocekujemo-dodatno-poboljsanje-materijalnog-statusa-u-drugoj-fazi-do-kraja-godine/
https://www.jutarnji.hr/vijesti/hrvatska/suci-su-odlucili-pravosude-ponovno-ide-u-blokadu-vlada-u-utrci-s-vremenom-scenarij-moze-biti-i-puno-gori-15414961
https://www.jutarnji.hr/vijesti/hrvatska/suci-su-odlucili-pravosude-ponovno-ide-u-blokadu-vlada-u-utrci-s-vremenom-scenarij-moze-biti-i-puno-gori-15414961
https://www.jutarnji.hr/vijesti/hrvatska/udruga-sudaca-tvrdi-da-ih-strajka-80-ministarstvo-strajk-je-propao-15418699
https://www.jutarnji.hr/vijesti/hrvatska/udruga-sudaca-tvrdi-da-ih-strajka-80-ministarstvo-strajk-je-propao-15418699
https://www.zakon.hr/z/176/Zakon-o-odvjetni%C5%A1tvu
https://narodne-novine.nn.hr/clanci/sluzbeni/2023_11_138_1888.html
https://www.hok-cba.hr/wp-content/uploads/2023/01/Tarifa-o-nagradama-i-naknadi-troskova-za-rad-odvjetnika-nesluzbeni-procisceni-tekst-1.pdf
https://narodne-novine.nn.hr/clanci/sluzbeni/2023_11_138_1888.html
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be far more expensive than paying a misde-
meanour fine greatly discourages people from
taking legal action.

People with lower financial means are entitled
to free legal aid under the Law on Free Legal
Aid." Free legal aid exists in two degrees: pri-
mary and secondary legal aid. Primary legal
aid is provided by authorised associations,
legal clinics and administrative departments
in counties, and includes legal advice, drafting
submissions and representation before public
law bodies, the ECtHR and international
organisations, as well as legal aid in out-of-
court dispute resolution. Secondary legal aid,
in addition to legal representation by attor-
neys in legal areas defined by law, allows for
exemptions from payment of the costs of court
proceedings and expert testimony, as well as
exemptions from payment of court fees.

The law'' defines the beneficiaries of legal
aid as: Croatian citizens; children without
Croatian citizenship that were found in the
Republic of Croatia unaccompanied by an
adult responsible according to law; foreigners
on temporary residence under the condition of
reciprocity and foreigners on permanent resi-
dence; foreigners under temporary protection;
foreigners residing illegally and foreigners
on short-term stay relating the expulsion or
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return decisions they received; asylum seekers,
asylum seekers and foreigners under subsidi-
ary protection and members of their families
legally residing in the Republic of Croatia, in
proceedings in which legal assistance is not

provided for by a specialised law.

'The main challenge in offering primary legal
aid is project-based financing, which is insuf-
ficient and unsustainable. While the Ministry
of Administration and Justice initiated a three-
year project in 2023 for free primary legal aid,
the geographical distribution of associations
in Croatia often leaves citizens in rural areas
without access to free legal aid from non-gov-
ernmental organisations.

'The financial requirements for being granted
secondary legal aid are that the total monthly
income of the applicant and their household
members does not exceed the amount of one
budget base (used to calculate the income
and special benefits based on the Law on the
Execution of the State Budget of the Republic
of Croatia for 2023") per household member,
which currently amounts to €441.44, and that
the total value of the applicant’s property does
not exceed the amount of 60 budget bases
(which currently amounts to €26,486.40).
Moreover, free legal aid can be granted only
in specified legal cases, such as proceedings to



https://www.zakon.hr/z/286/Zakon-o-besplatnoj-pravnoj-pomo%C4%87i
https://www.zakon.hr/z/286/Zakon-o-besplatnoj-pravnoj-pomo%C4%87i
https://www.zakon.hr/z/3379/Zakon-o-izvr%C5%A1avanju-Dr%C5%BEavnog-prora%C4%8Duna-Republike-Hrvatske-za-2023.-godinu
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exercise the right to compensation for victims
of criminal acts of violence, the right to child
support, and proceedings of beneficiaries of
maintenance assistance or alimony related to

the exercise of their right to social welfare.

'This limit is rather low taking into considera-
tion the fact the Decree on the minimum wage
for 2023" prescribed a net monthly minimum
wage of €560. Therefore, even a single person
working for a minimum wage won't be eligible
to receive free secondary legal aid. Despite
significant increases in lawyers’ fees and the
expected 20% rise in the minimum wage, the
threshold for granting secondary free legal aid
remains unchanged.

In April 2023, amendments to the Law on
International and Temporary Protection

entered into force, allowing applicants for inter-
national protection to work after the expiry of
three months from the time of applying for
international protection. However, due to the
monthly legal aid cap of €441.44, this oth-
erwise favourable amendment has a practical
implication: individuals who find employment
while waiting for their international protection
request to be resolved will be precluded from
retaining their right to secondary free legal

aid.
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Resources of the judiciary (human/finan-
cial/material)

The budget proposal of the Ministry of
Justice and Public Administration for 2023
amounted to €590,968,811, with a predicted
€684,822,725 for 2024. The largest part of
the funds — €185,756,129 — was planned for
the needs of the Ministry in 2023, with a pre-
dicted amount of €219,878,739 for 2024.

'The second largest share of the budget for the
judiciary goes to the municipal courts, amount-
ing to €147,721,518 for 2023 and €173,903,148
for 2024. As last year, this is followed by the
share in the budget for prisons and penitentia-
ries, amounting to €104,833,037 in 2023 and
€119,627,420 for 2024.

Training of justice professionals (including
judges, prosecutors, lawyers, court staff)

'The budget proposal of the Ministry of Justice
and Public Administration for 2023 predicts
a decrease in funds used to train justice pro-
tessionals. While in 2023 €545,979 was spent
on professional training of judicial officers and
advisors in the judicial bodies of the area of
justice, in 2024 only €390,377 is predicted
for these training sessions. The decrease is
visible in the professional training of officials
working in the Ministry of Justice and Public
Administration, where €48,672 was spent


https://narodne-novine.nn.hr/clanci/sluzbeni/2022_10_122_1874.html
https://www.zakon.hr/z/798/Zakon-o-me%C4%91unarodnoj-i-privremenoj-za%C5%A1titi
https://www.sabor.hr/prijedlog-drzavnog-proracuna-republike-hrvatske-za-2024-godinu-i-projekcija-za-2025-i-2026-godinu?t=142293&tid=212269

CIviL
LIBERTIES
UNION FOR
EUROPE

in 2023 and only €41,000 will be available in
2024.

According to its Program for 2024, 'The
Judicial Academy for Lifelong Professional
Development, which mostly organises different
training sessions for judges and state attorneys,
will cover 10 areas in 2024, including civil and
civil procedural law, criminal and criminal pro-
cedural law, misdemeanour law, administrative
law, commercial law, EU and international law,
a special program for judicial officers, education
focused on skills — e.g., communication skills
—and an e-course on different topics. The the-
matic areas of the program don'’t differentiate a
lot in comparison to the previous year, with the
exception of the media monitoring and report-
ing on the work of the judiciary intended for
media editors and journalists that was excluded
from this year’s program.

Digitalisation (e.g. use of digital technolo-
gy, particularly electronic communication
tools, within the justice system and with
court users, including resilience of justice
systems in COVID-19 pandemic)

'The Ordinance on remote hearings,"” prescrib-
ing the method of holding remote hearings and
presenting individual evidence with the use of
appropriate audio-visual devices and techno-
logical platforms for remote communication,
was adopted in December 2022 and entered
into force on 5 January 2023.
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The Ordinance on the eSpis system'* further
elaborates the procedure for automatically
determining the competent entity in the file
allocation algorithm entered into force on 1

February 2023.

'The eSpis computer system was first introduced
into the Croatian judiciary system in 2009 with
the adoption of the Court Rules of Procedure.
This system was initially used only by some
courts and was primarily intended for the ran-
dom assignment of cases to judges. With the
development of the system, it went beyond the
scope of random allocation of files and in 2015
it was separated into a special rulebook that
regulates the way the system works. The need
for the random assignment of cases arose as a
result of the negotiations that were conducted
regarding Croatia’s accession to the European
Union and the introduction of measures to
increase transparency in the work of judges. As
part of the project in 2014, in addition to the
introduction of e-Courts in the 33 remaining
courts, the web service e-Predmet (e-Case)
was created and launched, which provides free
and public access to basic data on court cases to
all the parties in the proceedings, attorneys and
other interested persons participating in court
proceedings. Through this system, visitors can
be informed about the progress and dynamics
of the resolution of cases.


https://www.pak.hr/wp-content/uploads/2023/10/Program-2024.-cjelozivotno-v2-1.pdf
https://narodne-novine.nn.hr/clanci/sluzbeni/2022_12_154_2411.html
https://narodne-novine.nn.hr/clanci/sluzbeni/2015_03_35_725.html
http://e-predmet.pravosudje.hr
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Use of assessment tools and standards (e.g.
ICT systems for case management, court
statistics and their transparency, monitor-
ing, evaluation, surveys among court users
or legal professionals)

Access to court cases via e-Predmet (e-Case)
is a free public service for the parties involved,
attorneys and individuals interested in court
proceedings. The system, sourced from the
Integrated System for Court Case Management
(e-Spis), facilitates searching by court and case
numbers, providing daily updates on court
programmes. This information excludes land
registry items, juvenile cases, investigations,
war crime cases and cases under the Bureau
of Combating Corruption and Organised
Crime (USKOK). Parties in the proceedings
can obtain more detailed information and
download electronic documents through the

Ministry’s dedicated page.

Geographical distribution and number of
courts/jurisdictions (“judicial map”) and
their specialisation

In the Republic of Croatia, judicial power is
exercised by regular and specialised courts, as
well as by the Supreme Court of the Republic
of Croatia.”' 'The courts are divided into courts
of first degree (municipal, administrative and
commercial courts and county courts when
their jurisdiction in the first instance is pre-
scribed by law) and courts judging in the second
degree. Second instance courts rule on previous
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decisions of first instance courts and perform
other tasks prescribed by the law.

'The Supreme Court of the Republic of Croatia,
High Criminal Court of the Republic of
Croatia, and High Misdemeanour Court of
the Republic of Croatia are located in Zagreb.
There are 15 county courts located in Bjelovar,
Dubrovnik, Karlovac, Osijek, Pula, Rijeka,
Sisak, Slavonski Brod, Split, Sibenik, and
Varazdin, Velika Gorica, Vukovar, Zadar and
Zagreb. Additionally, there are 34 municipal
courts distributed throughout the country.

'The High Commercial Court of the Republic of
Croatia is located in Zagreb and the commer-
cial courts are located in Bjelovar, Dubrovnik,
Osijek, Pazin, Rijeka, Split, Varazdin, Zadar
and Zagreb. The High Administrative Court
of the Republic of Croatia is located in Zagreb,

while four administrative courts are located in

Zagreb, Split, Rijeka and Osijek.

Fairness and efficiency of the
justice system

Length of proceedings

Changes to the length of proceedings in the
Civil Procedure Act were introduced in 2022.
As one of the biggest novelties, the law included
a maximum limit to the duration of proceed-
ings: three years for the first-instance proceed-
ings, one year for second-instance proceedings
and two years for revision proceedings. There


https://usluge.pravosudje.hr/komunikacija-sa-sudom
http://www.vsrh.hr/
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is still a lot of scepticism among legal experts
about whether those deadlines will be respected
in practice, due to the fact that there are no pre-
scribed sanctions for exceeding these deadlines.

Actions on criminal complaints involving
pushbacks of refugees and other migrants
involved in unreasonably prolonged proceed-
ings often exceed the six-month legal deadline
for the pre-investigation phase to be concluded.
Due diligence is lacking, therefore resulting
in the failure to meet the criteria of effective
investigations under international and national
law. It is important to emphasise that, for cases
involving refugee and migrant victims and wit-
nesses, expedited procedures are essential due
to their frequent location changes. Over time,
locating and identifying the victims becomes
increasingly difficult.

Furthermore, lengthy procedures and arbitrary
detentions are still evident, especially in cases
involving pushbacks and torture of refugees
and migrants in Croatia. Access to legal reme-
dies in these cases remains extremely difficult,
and criminal procedures that are initiated in
cases involving violence, theft, destruction of
property, etc. seldom lead to an effective inves-
tigation according to the criteria established by
the ECtHR. Despite numerous accusations of
violence against refugees and migrants in the
past eight years, no indictments, identifications,
prosecutions or sanctions against reported per-
petrators have occurred.

Liberties
Rule of Law Report
2024

Finally, though indirectly related to the dura-
tion of a judicial procedure, it is important to
note that, while providing free legal aid, the
Centre for Peace Studies has noted a prolonged
response period for foreigners’ long-term resi-
dency requests. Although the Law on General
Administrative Procedure” prescribes 60 days
in which an official must decide cases where
an examination procedure is being conducted,
according to our knowledge, it is frequent
practice that said decisions are made months or
even a year after the prescribed period.

Respect for fair trial standards, including in
the context of pre-trial detention

Under the Law on Administrative Disputes,
it is the court’s duty to handle classified data
according to special legislation, which is why it
is not allowed to disclose such data to a party
involved in the procedure. The same law stip-
ulates that with documents and parts of docu-
ments to which access is limited or forbidden,
the court shall respect the specified legislation
and act under it. It was therefore held by
administrative courts that the limitation of a
party’s procedural rights due to non-disclosure
of evidence and denial of access to documents
is permissible to ensure the secrecy of classified
data under the Data Protection Law.

The Constitutional Court, in its judgement
U-I11-2039/2017, stated that it is “on the
administrative courts to determine whether
and to what extent the denial of confidential


https://www.zakon.hr/z/65/Zakon-o-op%C4%87em-upravnom-postupku
https://www.zakon.hr/z/101/Zakon-o-upravnim-sporovima
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information or evidence to the person con-
cerned and the associated inability of that per-
son to make statements about them is such that
it can affect the probative value of confidential
evidence. The effectiveness of judicial super-
vision implies that the administrative court is
convinced that the decision, which affects that
person personally, is based on a sufficiently solid
factual basis.”

Different case law can be found on the matter of
“equality of arms” in this matter. The decisions
of the administrative courts tend to cite the
judgement of the High Administrative Court
Usz-3402/16-5 from 30 January 2017. There,
the Court found that the party to the procedure
was granted the protection of lawful procedure,
and that this decision was reached because the
judges’ rulings in the first and second instances
were based on insights gathered from all the
documentation the SIA had collected. This
leads to the conclusion that the Court held
that the “equality of arms” is granted because
the judge is aware of the documentation upon
which the assessment of the threat to national
security was made.

However, the Constitutional Court, in its
judgement No. U-1-1007/12 of 24 June 2020,

stated that courts are allowed to use other
means, such as the communication of a sum-
mary of the classified documents or evidence
in question, to provide balance between the
requirements related to the right to effective
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judicial protection, especially in respect of the
principle of fair trial, and those arising from
the security of the EU or its Member States.
However, as far as CPS is aware, this possibil-
ity is not being used in practice, and even the
Constitutional Court itself failed to follow this
judgement in some later cases.

In the case F.S. against Croatia (Application
no. 8857/16),” the ECtHR established a viola-
tion of Article 1 of Protocol No. 7 (procedural
safeguards relating to expulsion of aliens), due
to the expulsion on national security grounds
without reason and based on classified informa-
tion not disclosed to the applicant, and due to
a significant limitation of the applicant’s proce-
dural rights without sufficient counterbalancing
safeguards.

In 2023, SIA’s conduct raised concerns, par-
ticularly regarding Chechen asylum seekers
and Palestinian foreign workers who lacked
information about accusations or evidence
brought against them. Despite the law limiting
detention to 6 months, a group accused of being
a security threat was held longer. In the case
Usl-1526/2023-8, the administrative court later
stated it found no indications, evidence or seri-
ous reasons for SIA’s accusations and therefore
granted asylum to the applicant.


https://sljeme.usud.hr/usud/praksaw.nsf/fOdluka.xsp?action=openDocument&documentId=C12570D30061CE54C1258598002CCD12
https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%228857/16%22%5D%7D
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Quality and accessibility of court decisions

According to the Decision on the Publication
and Anonymization of Court Decisions,

complete judicial decisions of the Supreme
Court and related decisions of higher courts
are published. Court decisions, including
those from the High Administrative Court,
High Misdemeanour Court, High Criminal
Court, High Commercial Court, County
Courts, Constitutional Court and the Supreme
Court, are accessible on the Supreme Court
of the Republic of Croatia’s search engine.

Although decisions of the Supreme Court
are generally published, exceptions exist, and
their publication is sometimes subject to delays
ranging from weeks to even years. However,
publication of lower court decisions, including
county and municipal courts, is often times
lacking, making it difficult to understand the
higher courts’ decisions without contextual
information. Decisions of municipal courts are
generally not published on the internet, mak-
ing public insight into these decisions difficult.
Various services for reviewing court practices
provide insight into the judicial practice,
but only with subscription fees that are quite
high and therefore unaffordable to scholars or
independent researchers. A new Draft Law on
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Amendments to the Law on Courts entered the
legislative process in the Croatian Parliament
in November 2023.”" The drafting of this legal
proposal was primarily undertaken in order to
prescribe the obligation of public publication
of all court decisions by which the proceedings
are completed on a special website in order to
strengthen the transparency and accessibility of
court decisions to the public. According to this
draft, all publicly available judgments would be
subject to prior anonymization and would have
to comply with the rules on the protection of
personal data. Additionally, a new by-law that
would prescribe in more detail the method of
anonymization, publication and searches of
anonymized court decisions has been publicly
announced.

Corruption of the judiciary

As written in our Rule of Law Report last
year,’ Darko Kruslin, a judge of the Osijek
County Court, was dismissed from duty’ in
April 2022 by the State Judicial Council due
to a corruption scandal he was involved in
with his colleagues, judges Zvonko Veki¢ and
Ante Kvesi¢. Veki¢ has resigned. The basis for
Kruslin’s dismissal was an investigation led

by the USKOK (Office for the Prevention of


https://sudskapraksa.csp.vsrh.hr/static/pdfs/hr/Odluka-o-objavi-i-anonimizaciji-sudskih-odluka_Su-IV-140-2018_2018-03-12.pdf
https://sudskapraksa.csp.vsrh.hr/static/pdfs/hr/Odluka-o-objavi-i-anonimizaciji-sudskih-odluka_Su-IV-140-2018_2018-03-12.pdf
https://sudskapraksa.csp.vsrh.hr/home
https://www.iusinfo.hr/aktualno/u-sredistu/kratki-prikaz-novog-zakona-o-izmjenama-i-dopunama-zakona-o-sudovima-57824
https://www.iusinfo.hr/aktualno/u-sredistu/kratki-prikaz-novog-zakona-o-izmjenama-i-dopunama-zakona-o-sudovima-57824
https://dq4n3btxmr8c9.cloudfront.net/files/-3lkvi/Liberties_Rule_of_Law_Report_2023_EU.pdf
https://www.jutarnji.hr/vijesti/crna-kronika/osjecki-sudac-kojeg-je-zdravko-mamic-optuzio-da-mu-je-dao-mito-razrijesen-je-duznosti-15219728
https://www.jutarnji.hr/vijesti/crna-kronika/osjecki-sudac-kojeg-je-zdravko-mamic-optuzio-da-mu-je-dao-mito-razrijesen-je-duznosti-15219728
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Corruption and Organized Crime — a section
of the Croatian State Attorney’s Office) on sus-
picion of corruption.” In 2023, the indictment
against the Mamic¢ brothers and three judges
previously working at the Osijek County Court,
Anto Kvesié¢, Zvonko Vekié¢ and Darko Kruslin,
was confirmed. In a nutshell, they were accused
of favouring the Mami¢ brothers in their court
proceedings over illegally extracting €19.2 mil-
lion from the FC Dinamo Zagreb in exchange
for at least €370,000 and expensive watches.
'The Mami¢ brothers left Croatia in 2018 and
are currently in Bosnia and Herzegovina, evad-
ing their sentence.

At the end of December 2022, the European
Public Prosecutor’s Office (EPPO) filed an
indictment against former Minister of Regional
Development and EU Funds Gabriela Zalac,
former director of the Central Agency for
Financing and Contracting (SAFU) Tomislav
Petric, and entrepreneurs Marko Juki¢ and
Miladen Simunc, suspected of having damaged
the EU and the Republic of Croatia by embez-
zling more than €1.3 million.” The EPPO
accused Zalac of abuse of position and author-
ity and trading in influence, while Juki¢ and
Simunac were accused of abuse of position and
authority. According to the currently available
information, the former minister unrealistically
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set a procurement price for a software system
at €1.73 million, although the real price of that
system was approximately €360,000. According
to EPPO, €1.73 million including VAT was
paid to the account of the third defendant’s
company, after which part of the money was
transferred to the accounts of the second and
third defendants, as well as to the accounts
of their companies, and then part of the paid
money was withdrawn in cash. Although this
affair does not directly involve the judiciary, its
relevance comes from the fact that, according
to the media,’” the Office for the Prevention of
Corruption and Organized Crime (USKOK)
had already dealt with the strange purchase of
software, but they stopped the investigations
because “the evidence they collected did not
confirm the suspicions raised in the media that

Gabrijela Zalac did something illegal”.

Furthermore, according to the information
disclosed in the media, from messages found
on the mobile phone of former HDZ State
Secretary Josipa Rimac, it appears that she
also discussed the huge projects that have now
ended in indictments with a person she, in
her messages, refers to as A.P. — initials corre-
sponding to Croatian Prime Minister Andre;
Plenkovié¢. Rimac herself confirmed this in her
statement after her arrest. She also exchanged


https://dq4n3btxmr8c9.cloudfront.net/files/-3lkvi/Liberties_Rule_of_Law_Report_2023_EU.pdf
https://www.jutarnji.hr/vijesti/hrvatska/ured-europskog-tuzitelja-digao-optuznicu-protiv-zalac-bivseg-sefa-mocne-drzavne-agencije-i-jos-dvoje-ljudi-15290612
https://www.jutarnji.hr/vijesti/hrvatska/ured-europskog-tuzitelja-digao-optuznicu-protiv-zalac-bivseg-sefa-mocne-drzavne-agencije-i-jos-dvoje-ljudi-15290612
https://www.telegram.hr/politika-kriminal/novi-detalji-afere-zalac-zvuce-sve-gore-softver-za-koji-je-dala-13-milijuna-kuna-zapravo-je-kostao-29/
https://www.telegram.hr/politika-kriminal/novi-detalji-afere-zalac-zvuce-sve-gore-softver-za-koji-je-dala-13-milijuna-kuna-zapravo-je-kostao-29/
https://www.jutarnji.hr/vijesti/hrvatska/otkrivamo-pozadinu-slucaja-kako-se-gabrijela-zalac-nasla-na-meti-tuzitelja-europske-unije-15112104
https://www.jutarnji.hr/vijesti/hrvatska/otkrivamo-pozadinu-slucaja-kako-se-gabrijela-zalac-nasla-na-meti-tuzitelja-europske-unije-15112104
https://www.jutarnji.hr/vijesti/hrvatska/otkrivamo-pozadinu-slucaja-kako-se-gabrijela-zalac-nasla-na-meti-tuzitelja-europske-unije-15112104
https://www.jutarnji.hr/vijesti/hrvatska/otkrivamo-pozadinu-slucaja-kako-se-gabrijela-zalac-nasla-na-meti-tuzitelja-europske-unije-15112104
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some of those messages with her former col-

league, Minister Gabrijela Zalac.
Other

Atthe end 0f2023, amendments to the Criminal
Code’ and the Law on Criminal Procedures,

colloquially known as the “Lex A.P”, were
placed in public consultation with the Ministry
of Justice and Public Administration, and
they will enter the procedure of the Croatian
Parliament on 11 January 2024. The proposed
amendments introduce a new criminal offence
of “unauthorised disclosure of the content of an
investigative or evidentiary action” which regu-
lates the issue of disclosure of information from
the file in the phase of the criminal procedure
in which the public is excluded and access to the
file is limited. The amendments stipulate that
a judicial official or civil servant in a judicial
body, police officer, defendant, lawyer or his
trainee, witness, court expert, translator or an
interpreter who, during the previous criminal
proceedings (which is considered non-public
under the law), discloses the contents of inves-
tigative or evidentiary proceedings without
authorization, intending to make them publicly
available, shall be punished by imprisonment
for up to 3 years. It provides an exemption to
the rule explicitly stating that committing,
helping to commit or abetting cannot be com-
mitted by a person who performs journalistic
work. However, this article does not propose
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the same for people committing this offence in
the public interest.

These proposed changes to the law are not
supported by all of the judges of the criminal
department of the Supreme Court, nor are
they supported by a majority of Croatian legal
experts or by the Croatian Ombudsperson.

The Ombudsperson raised concerns during
public consultations about proposed amend-
ments that could impact the right to a fair trial
and the principle of “equality of arms”. While
acknowledging the importance of protecting
certain information in criminal proceedings,
she argued that granting defendants the right
to publicly disclose parts of their files might
compromise the fairness of trials. Additionally,
she expressed reservations about punishing
individuals who share information related to
criminal proceedings, emphasising the poten-
tial negative effects on the right to defence and
public interest reporting. The Ombudsperson
highlighted the impracticality and dispropor-
tionality of penalising individuals with knowl-
edge of criminal actions, especially in cases
where no official indictment has been issued for
years. She underscored the importance of public
admonition as a tool for addressing deficiencies
in criminal proceedings, given existing limita-
tions in the legal system, such as the absence
of judicial control over rejected charges and


https://www.telegram.hr/politika-kriminal/telegram-otkriva-sve-poruke-u-kojima-su-rimac-i-zalac-spominjale-dogovore-s-ap-i-zasto-je-nesporno-da-je-to-andrej-plenkovic/
https://www.telegram.hr/politika-kriminal/telegram-otkriva-sve-poruke-u-kojima-su-rimac-i-zalac-spominjale-dogovore-s-ap-i-zasto-je-nesporno-da-je-to-andrej-plenkovic/
https://www.sabor.hr/sites/default/files/uploads/sabor/2024-01-11/170802/PZE_615.pdf
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lengthy pre-investigation phases without legal
sanctions for delays.

Furthermore, in a legal system in which: (i)
there is no judicial control of rejected criminal
charges; (ii) there exists only an instructional
deadline of 6 months for conducting the pre-in-
vestigation phase by the state attorney’s office,
but no legal sanctions for exceeding the stated
deadline (therefore these pre-investigation

Anti-corruption framework

Key recommendations
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phases sometimes last for several years before
the official investigation has even started); and
(iii) the only available legal remedy against the
failure to conduct effective investigations is a
constitutional lawsuit (where years may again
pass before the decision of the Constitutional
Court); public admonition of authorities for
failure to conduct investigations is a neces-
sary tool for correcting omissions in criminal

proceedings.

e The government needs to ensure sufficient resources for the implementation of the Pro-
tection of Reporters of Irregularities Act, including full access to free legal aid and psycho-

logical assistance.

e The government has to implement recommendations given by GRECO in the fifth evalua-
tion round, as eight recommendations were implemented partially and nine have not been

implemented at all.

Levels of corruption

Transparency  International’s
Perception Index for 2022 found that Croatia is
among the most corrupt Member States of the

EU, ranking 24th out of 27 Member States.

In 2023, corruption cases in the energy sector

Corruption

were especially prominent.

In 2023, the largest corruption scandal in
Croatian history was uncovered. It involves

the national oil and gas company Industrija
Nafte (INA), which is owned partially by the
Croatian state (44,84%) and by Hungarian gas
company MOL (49,08%). INA is a strategically
crucial part of the Croatian energy landscape
and the largest company in the country. From
2020 until 2022, at least seven people, includ-
ing one of INA’s high-ranking directors, Damir
Skugor, and Marija Ratki¢, CEO of the Plinara
isto¢ne Slavonije gas company, were involved in

selling INA’s gas to a small company, OMS


https://www.transparency.org/en/cpi/2022
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Upravljanje, owned by Goran Husi¢ and Josip
Surjak, the president of the Croatian Bar
Association, for prices significantly below mar-
ket rate. The discounted gas was then resold to
foreign customers by Surjak’s company for 10
times the price, while the suspects kept the dif-
terence for themselves. A similar deal allegedly
happened between Skugor and Stjepan Leko,
formerly Skugor’s deputy in INA, and Vlado
Mandi¢ from the company EVN Croatia Plin.
Total damages caused to INA amounted to over
one billion kunas (approximately €140 million),
which made it the largest corruption case in
Croatia’s history.

Another case in HEP Group (a national, state-
owned electricity and gas company) was discov-
ered in 2023. During 2022, HEP lost tens of
millions of euros by selling its gas significantly
below market prices after buying it from INA
at a significantly higher price. The majority of
this discounted gas supply ended up in the Prvo
plinarsko prustvo (PPD) gas company, owned
by Pavao Vujnovac. It has been reported’ that
HEP’s director, Frane Barbari¢, informed
former Minister of Economy and Sustainable
Development Davor Filipovi¢ of this issue,
but he failed to act upon this information and
the transfers went through. It is important to
note that Vujnovac is one of the most powerful
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businessmen in Croatia, with strong con-
nections to publicly owned companies. He is
positioned to become the majority owner of the
tfood and retail conglomerate Fortenova Group,
the successor to the Agrokor Group and one
of the largest companies operating in Croatia,
which has been heavily criticised by the opposi-
tion.”” Agrokor Group was previously subject to
a state takeover in 2018.

Minister Filipovi¢ was dismissed by Prime
Minister Andrej Plenkovi¢ in December 2023
after it was discovered ' that Filipovi¢’s special
adviser, Jurica Lovrincevié, offered the local
Zagreb television network Mreza TV to lease
advertising space from several state-owned
companies and institutions. In return, he
demanded that he be paid half of the money

made from that transaction.


https://total-croatia-news.com/news/great-ina-scandal-explained/
https://faktograf.hr/2023/07/14/kako-je-hep-izgubio-milijune-na-trgovini-plinom/
https://glashrvatske.hrt.hr/en/politics/opposition-slams-government-for-its-role-in-new-fortenova-group-ownership-structure-11173628
https://glashrvatske.hrt.hr/en/politics/opposition-slams-government-for-its-role-in-new-fortenova-group-ownership-structure-11173628
https://balkaninsight.com/2018/10/30/former-croatian-economy-minister-declared-the-collapse-of-crony-capitalism-10-30-2018
https://balkaninsight.com/2018/10/30/former-croatian-economy-minister-declared-the-collapse-of-crony-capitalism-10-30-2018
https://www.nacional.hr/uskoro-uzivo-davor-filipovic-se-obraca-javnosti/
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Framework to prevent
corruption

General transparency of public deci-
sion-making (including public access to
information such as lobbying, asset dis-
closure rules and transparency of political
party financing)

Some progress has been made regarding the
adoption of legislation in the area of lobbying,
with the Law on Lobbying being included in
the parliamentary procedure in late 2023. It
is expected it will be adopted in early 2024. It
includes an obligation to implement a public
register of lobbyists, but it is not yet clear how
much of the data from the register will be pub-
licly available. Criticism" of the law points out
that the rules and procedures will be adminis-
tratively relatively demanding for lobbyists, but
much more lenient towards politicians and gov-
ernment officials. Lobbyists will have to report
their activities to the Commission for Conflict
of Interest.

Measures in place to ensure whistleblower
protection and encourage reporting of cor-
ruption

During 2023, limited progress was made in com-
bating SLAPPs, with the Croatian Journalists’
Association criticising'” the government’s anti-
SLAPP directive proposal as “watered-down”.
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Specifically, the proposal significantly narrowed
the definition of cross-border cases, weakens
the mechanism for early dismissal of cases, and
does not include provisions for compensation
for damages for SLAPP victims. In 2023, there

were 945" active lawsuits against journalists.

Investigation and prosecution of
corruption

Effectiveness of investigation and appli-
cation of sanctions for corruption offences
(including for legal persons and high level
and complex corruption cases) and their
transparency, including with regard to the
implementation of EU funds

According to the most recent publicly available
annual report by the State Attorney’s Office,

at the beginning of 2022, there were 685 open
cases by the Bureau for Combating Corruption
and Organized Crime. During that year they
received an additional 3,493 cases, while they
resolved 3,306, resulting in a backlog of 872
cases. The Bureau received a total of 1,924 crim-
inal charges during the year, 1,286 (66.83%)
of which were dismissed, while 621 (32.27%)
were put under investigation. During the same
year, the Bureau completed 497 investigations,
of which 460 resulted in decisions to prosecute,
while 29 were dismissed. The investigations
often take a long time to complete, with 25%
taking 6 months or less, 29% 12 months or less,


https://faktograf.hr/2023/11/13/zakon-o-lobiranju-strog-prema-lobistima-blag-prema-politicarima/
https://balkaninsight.com/2023/07/10/croatia-journalists-govt-is-watering-down-anti-slapp-directive/
https://www.balcanicaucaso.org/eng/Areas/Croatia/Croatia-at-least-945-ongoing-lawsuits-against-journalists-and-media-outlets-225181
https://www.balcanicaucaso.org/eng/Areas/Croatia/Croatia-at-least-945-ongoing-lawsuits-against-journalists-and-media-outlets-225181
https://dorh.hr/hr/izvjesca-o-radu/izvjesce-o-radu-drzavnih-odvjetnistava-u-2022-godini
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and 46% taking longer than a year. Croatian
courts have issued a total of 469 judgments
on the Bureau’s cases, 86.6% of which were

convictions.

There were several prominent cases by the
European Public Prosecutor’s Office (EPPO)
in Croatia in 2023. In April, a conviction for
unlawful favouritism involved an official in the

Croatian Agency for SMEs, Innovations and
Investments (HAMAG BICRO).

In June, there were searches™ at the University
of Zagreb due to suspicions of subsidy fraud
and acts of corruption targeting the (former)
dean of the Faculty of Geodesy, Almin Dapo,
who used EU funds to purchase a private yacht
and several automobiles, among other things.

His activities were connected to the current
Minister of Culture, Nina Obuljen Korzinek,
and included dozens of other suspects from
the Faculty, culminating in 29 arrests at the
University.” An unrelated case at the University

of Zagreb, Faculty of Food Technology and
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Biotechnology, involved its dean Jadranka
Frece and former dean Damir Jezek, who spent
the Faculty’s funds on private goods such as
perfumes, clothes and travel.

In December, EPPO filed an indictment
against two suspects, including the former
Minister of Agriculture Tomislav Tolusi¢, for
subsidy fraud and abuse of office and author-
ity, following an investigation into projects

for building a winery and planting a vineyard,

co-funded by the EU.

EPPO has also been investigating another for-
mer minister, Gabrijela Zalac from the Ministry
of Regional Development and EU Funds, for
abuse of office and authority.” Her private
expenses were partly included in the procure-
ment costs of the EU’s ‘Competitiveness and
Cohesion’ Operational Programme, managed

by the Ministry.

Two officials from the city of Rijeka were
arrested on suspicion of abuse of office and


https://www.eppo.europa.eu/en/news/conviction-unlawful-favouritism-eppo-case-croatia
https://www.eppo.europa.eu/en/news/croatia-eppo-carries-out-searches-university-zagreb-probe-subsidy-fraud-and-corruption
https://www.eppo.europa.eu/en/news/croatia-eppo-carries-out-searches-university-zagreb-probe-subsidy-fraud-and-corruption
https://www.telegram.hr/tema/geodetski-fakultet/
https://www.eppo.europa.eu/en/news/croatia-29-suspects-arrested-investigation-involving-university-zagreb
https://www.eppo.europa.eu/en/news/croatia-29-suspects-arrested-investigation-involving-university-zagreb
https://www.telegram.hr/velike-price/inspekcija-potvrdila-zagrebacka-dekanica-godinama-trosi-javni-novac-na-luksuz-odjecu-i-parfeme-nije-ni-smijenjena/
https://www.telegram.hr/velike-price/inspekcija-potvrdila-zagrebacka-dekanica-godinama-trosi-javni-novac-na-luksuz-odjecu-i-parfeme-nije-ni-smijenjena/
https://www.eppo.europa.eu/en/news/croatia-two-indicted-subsidy-fraud-and-abuse-office-case-involving-vineyard-and-winery#:~:text=(Luxembourg%2C%2021%20December%202023),and%20planting%20a%20vineyard%2C%20co-
https://www.eppo.europa.eu/en/news/croatia-two-indicted-subsidy-fraud-and-abuse-office-case-involving-vineyard-and-winery#:~:text=(Luxembourg%2C%2021%20December%202023),and%20planting%20a%20vineyard%2C%20co-
https://www.eppo.europa.eu/en/news/croatia-eppo-investigates-former-minister-and-ministry-employee-abuse-office-and-authority
https://www.eppo.europa.eu/en/news/croatia-eppo-investigates-former-minister-and-ministry-employee-abuse-office-and-authority
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authority.”” The two officials are suspected of
executing several activities to ensure that the
private company, owned by another suspect, was
chosen to carry out works as part of a project to
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construct a waste-sorting plant, at unreasonably
inflated prices.

Media.environment.and-media.freedom, ©

Key recommendations

e Concrete legislative measures against SLAPPs targeting journalists and other actors have

to be brought.

e The level of protection of journalists against threats and attacks, as well as smear cam-

paigns, needs to be enhanced.

e The amendments to the Criminal Code must not be adopted.

Media and telecommunications
authorities and bodies

Independence, enforcement powers and ad-
equacy of resources of media and telecom-
munication authorities and bodies

The media regulator in Croatia is the Agency
for Electronic Media’” (AEM). It was estab-
lished in accordance with the provisions of the
Electronic Media Act”® (EMA) and performs
administrative, professional, and technical
tasks for the Council for Electronic Media,

the governing body of the Agency and regula-
tory body in the field of electronic media. The
President of the Electronic Media Councilisalso
the Director of the agency, and he is appointed
by the Croatian Parliament. The Director of the
Agency represents and manages the agency, and
is responsible for the work of the internal units
of the agency. Internal units are established to
perform tasks within the scope of the agency:
the Office of the Director, the Department for
Supervision and Analysis of Media Content,
the Finance Department, and the Legal
Department. The Agency for Electronic Media


https://www.eppo.europa.eu/en/news/croatia-two-officials-city-rijeka-among-five-arrested-suspicion-abuse-office-and-authority
https://www.eppo.europa.eu/en/news/croatia-two-officials-city-rijeka-among-five-arrested-suspicion-abuse-office-and-authority
https://www.aem.hr/about-the-agency/
https://narodne-novine.nn.hr/clanci/sluzbeni/2021_10_111_1942.html
https://www.aem.hr/vijece/
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actively cooperates with other public and state
bodies, but also with all relevant international
regulatory networks (ERGA, EPRA, MNRA,
CERF), as well as the European Commission’s
Directorate-General for Communication
Networks, Content and Technology (DG
Connect), in line with the Audio-visual Media
Services Directive.

Funds for the agency’s work are provided
through the allocation of 0.5% of the total
annual gross income that media service pro-
viders made in the previous year by providing

commercial services.

'The independence of the Council for Electronic
Media is sometimes questioned since all of
the Council members are appointed by the
parliament based on the proposal of the gov-
ernment, for a term of five years.”’ The Council
tor Electronic Media should be an independent
regulatory body in the field of electronic media,
and its basic tasks are, among other things,
making decisions on granting and withdrawing
concessions and permits, issuing warnings in
case of non-compliance with the provisions of
the law, and ensuring the supervision of pro-
grams of media service providers. The Council
also decides on the distribution of around
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€4.5 million from the Fund for Encouraging
Pluralism and Diversity of Electronic Media
through a public call for project proposals (at
the beginning of the year, the Council makes a
decision on the distribution of funds from the
Fund for the year and a decision on justifying
the funds received in the previous year), the dis-
tribution of around €200,000 for encouraging
journalistic excellence, and the distribution of
more than €4 million for projects on establish-
ing a fact-checking system, which are funded
from European funds.

The Croatian Regulatory Authority for
Network Industries, HAKOM,, is an independ-
ent regulator of the electronic communications
market, postal services market and railway
services market in the Republic of Croatia.

HAKOM is an independent, autonomous and
non-profit legal entity with public authority.
'The work of HAKOM is public. The founder of
HAKOM and founding rights are exercised by
the Croatian Parliament and the government of
the Republic of Croatia. HAKOM is governed
by its council, which includes five members,
who are all appointed for five-year terms by the
Croatian Parliament. They can also be dismissed
by a vote in the Parliament upon the proposal
of the government. Decisions of the council are


https://www.hnd.hr/vlada-uputila-prijedlog-imenovanja-troje-clanova-vem-a
https://www.aem.hr/kategorija/fond-za-pluralizam/
https://www.hakom.hr/en/home/8
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made by a majority vote of all its members, i.e.,
any decision requires three council members
to agree. The agency’s executive director is in

charge of HAKOM’s staft, which performs

expert, technical, and administrative roles.

Conditions and procedures for the appoint-
ment and dismissal of the head/members of
the collegiate body of media and telecom-
munication authorities and bodies

The Croatian Journalists’ Association” (CJA)
and the Trade Union of Croatian Journalists
(TUC]J) addressed
the government, the Croatian Parliament
and the Ministry of Culture and Media in
January 2023, concerned about the fact that
the Council for Electronic Media, the only
regulatory body in the media sector in Croatia,

and Media professionals

currently has only four of the legally prescribed
seven members and that its work is hindered
or blocked. The terms of office for three mem-
bers of the VEM expired on 14 January 2023
(including a legal extension of their mandate of
six months), and the government has not sub-
mitted a proposal for a decision to the Croatian
Parliament more than eight months after the
tender for the election of three new members
was announced and carried out. They reiterated
that they requested the depoliticisation of the
Council for Electronic Media in the proposal
for amendments to the Electronic Media Act

in 2020. It was proposed that the CJA, as a
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professional association, has the right to select
members of the Council from the rank of jour-
nalists, and that the members of the Council be
elected in Parliament by a two-thirds majority.
That proposal was rejected. They expressed
their concern that the then-current situation
with the truncated Council, whose members
are still elected at the proposal of the govern-
ment by a majority of the representatives at the
session of the Parliament, is the best example of
the lack of concern of the government and the
Parliament for journalism as a public good.

The missing three Council members were
finally appointed by the Croatian Parliament
on 1 February 2023.

In July, the Director of the Council, as well
as a new Council member, were appointed
by the Parliament, since their term of office
expired. Josip Popovac remained the Director
of the Agency, which he has been since 2018.
The opposition in the Parliament once again
expressed their concern regarding the inde-
pendence of the Council members because of
the appointment procedures.

Existence and functions of media councils
or other co- and self-regulatory bodies

The Croatian Journalists’ Association Ethical
Council is the only self-regulatory body operat-
ing within the CJA since its founding in 1910.


https://www.hnd.hr/eng/
https://www.snh.hr/en/
https://www.hina.hr/vijest/11426725
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'The council has 11 members elected by the CJA
assembly among its members.”” The Rulebook
regulates the work of the Ethical Council on
the work of the Ethical Council of Journalists.

Other

On 5 July 2023, the Ministry of Culture and
Media submitted to the representatives of the
working group for the drafting of the Media
Act a working version of the Act. The Croatian
Journalists’ Association assessed the law as
very worrying and unacceptable for the media
community in Croatia. The Ministry offered a
document that was not previously discussed at
the working group meeting, nor was there any
consultation. Key parts of the working docu-
ment that concern CJA and the SafeJournalists
network include:

* the tendency to legalise censorship
through a provision that gives the pub-
lisher the right not to publish a journal-
istic contribution voluntarily and without
any explanation;

* the journalist’s obligation to reveal their
source of information to the editor;

* the proposed composition of the new
Council of Media Experts, which
has “enormous powers” (allocation of
grants, tests of public value..) — pri-
vate profit-making entities (the largest
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publishers of print and electronic media,
private law and media faculties) would
dominate (four out of five seats), while
journalists and media experts would be
marginalised;

register of journalists and photojournal-
ists whose professional status is decided

by the Council of Media Experts;

the state’s attempt to get involved in
media self-regulation through the impo-
sition of the Council of Media Experts,
which should adopt editorial statutes in
the media where publishers fail to agree
on the statute with journalists;

avoiding defining and sanctioning covert
advertising;

abandoning the encouragement of media
pluralism and media diversity by abol-
ishing the provision on state financing
of the start-up of new small, local and
community media;

the unclear provision that “it is not
allowed in the media to undermine the
public’s trust in the role of the courts in
a democratic society” is problematic and
unclear;

there is not enough information about
grants from the Fund for the Promotion


https://www.hnd.hr/novinarsko-vijece-casti1
http://www.hnd.hr/pravilnik-o-radu-novinarskog-vijeca-casti-032018
https://www.hnd.hr/safejournalists-neprihvatljiv-nacrt-novog-zakona-o-medijima-u-hrvatskoj
https://www.hnd.hr/safejournalists-neprihvatljiv-nacrt-novog-zakona-o-medijima-u-hrvatskoj
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of Media Pluralism, and it is not clear
what criteria will be used for the distri-
bution of state money;

* the introduction of additional state con-
trol over professional associations, which
is required to submit a membership list
and a work plan for the next two years.

Pluralism and concentration

Levels of market concentration

The Croatian Journalists’ Association (CJA)
sent a query to the Agency for the Protection of
Market Competition (AZTN) about the pro-
cedure it carries out for evaluating the permis-
sibility of concentration of publishers regarding
the acquisition of Novi list, Glas Istre and
Zadarski list to Media Solutions, the publisher
Media Solutions would,

if the acquisition happens, own four major

of Glas Slavonije.

regional daily newspapers. CJA warns that the
ownership structure of Media Solutions (party
members of the governing party and donors to
the governing party), as well as the fact that
the company is in financial difficulties, due to
which the salaries of Glas Slavonije workers are
delayed for months and the account is blocked,
give this business transaction political connota-
tions. An additional argument in favour of this
is that the merger process is being carried out
on the eve of the super-election year of 2024
when citizens will elect the government, the
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President of the Republic and members of the
European Parliament.

Rules governing ownership in different seg-
ments of the media market, and their appli-
cation (print, television, radio, online media)

There was no progress in this section in 2023.
There is still a lack of transparency in media
ownership, as well as in data collection and
supervision procedures. Research conducted by
Faktograt™’ showed that there are 11 different
types of records about media ownership: five
in the Agency for Electronic Media by media
types; three types of publication in the Official
Gazette, depending on whether it is an obli-
gation based on the Electronic Media Act or
the Media Act; database in the Register of Real
Owners and, finally, two types of registration
in the Croatian Chamber of Commerce, one
of which is for the press and the other for all
electronic media.

In addition to so many records, it is still difficult
to get a complete picture of who the owners of
some media are, because they are either hidden
behind business entities or the publishers do
not report the updated ownership structure.
The mentioned research showed that there is an
alarming number of publishers who have not
declared their ownership structure under the
regulations, but still get public funds.


https://www.hnd.hr/hnd-trazi-ocitovanje-aztn-a-o-koncentraciji-vlasnistva-glasa-slavonije-novog-lista-glasa-istre-i-zadarskog-lista
https://www.hnd.hr/hnd-trazi-ocitovanje-aztn-a-o-koncentraciji-vlasnistva-glasa-slavonije-novog-lista-glasa-istre-i-zadarskog-lista
https://faktograf.hr/2023/12/28/cak-11-evidencija-a-vlasnistvo-medija-i-dalje-netransparentno/
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Public service media

Independence of public service media from
governmental interference

The  public  broadcaster is  Croatian
Radiotelevision”' (HRT) and the public news
agency is Croatian Reporting News Agency
(HINA).

Croatian Radiotelevision is managed by the
Director of Croatian Radiotelevision under the
Croatian Radiotelevision Act” and the Statute
of Croatian Radiotelevision.”" The Director is
appointed by the Croatian Parliament for a term
of five years. The Supervisory Board of Croatian
Radiotelevision has five members. Four mem-
bers of the Supervisory Board are appointed
and dismissed by the Croatian Parliament in the
manner and according to the procedure estab-
lished by the Law on Croatian Radiotelevision.
One member of the Supervisory Board is a
representative of workers. The mandate of
members of the Supervisory Board lasts four
years. In February, the term in office ended for
one of the Supervisory Board members. The
election of the new member raised questions
about the role of the Supervisory Board, given
that the parliamentary opposition assessed
that it did not influence the work of Croatian

Radiotelevision and had no real power. They
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also expressed their concern about the fact that
only two candidates have applied to the tender
for the election of the new Supervisory Board
member and that the competent media com-
mittee has not had the opportunity to interview
them. Furthermore, they explained that the
poor response is a consequence of knowing who
will be chosen in advance.

'The mandates of four members of the Program
Council of Croatian Radiotelevision® (HRT)
expired in July. The Program Council of HRT
represents and protects the interest of the
public by monitoring programs and improving
radio and audio-visual programs, as well as
other audio and audio-visual and multimedia
services. 'The Council has 11 members. The
Croatian Parliament elects and dismisses nine
members of the Council. The selection of
members by the Croatian Parliament is car-
ried out based on a public call published and
carried out by the Committee for Information,
Informatization and Media of the Croatian
Parliament. Two members of the Council are
elected and dismissed by journalists and other
employees of HRT who creatively participate
in the creation of programs. Only seven can-
didates applied for the positions. No candidate
received enough votes in the parliament, so the
vote was repeated in September and four new
members were appointed.


https://o-nama.hrt.hr/hrt/o-hrt-u-4665
https://www.hina.hr/info/hina
https://o-nama.hrt.hr/organizacija/nadzorni-odbor-hrt-a-3712
https://www.hina.hr/vijest/11246474
https://o-nama.hrt.hr/organizacija/programsko-vijece-hrt-a-4333
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In July, a tender for the editor of the inform-
ative media service (IMS) of Croatian
Radiotelevision was opened. It is one of the key
positions in the program of public radiotele-
vision. The editor is elected for a term of five
years. Katarina Perisa Cakarun, the former edi-
tor, was elected for another term in the office.
Cakarun has been the editor of IMS since
2016, and her tenure has been marked by crit-
icism for bringing HTV closer to the political
interests of the ruling party, HDZ. The branch
of the Croatian Journalists’ Association at
Croatian Radiotelevision and the branch of the
Trade Union of Croatian Journalists at HRT
warned ' that the implementation of the proce-
dure for selecting the editor of the Informative
Media Service was non-transparent and unpro-
fessional. They warned that it can be concluded
from the tender process that it was made for one
particular candidate. Neither the public and the
employees know who is on the commission that
conducted the competition, according to which
methodology it was determined that the candi-
date meets certain conditions of the competi-
tion, nor it is not known why the conditions of
the competition were changed compared to the
previous one (from 2018). It is not known how
many candidates registered for the competition,
how many of them met the conditions of the
competition, and finally, from the decision and
explanation on the selection of Katarina Perisa
Cakarun, it is not clear why she was the only
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candidate who meets the required conditions of
the competition.

Editorial standards (including diversity and
non-discrimination)

'The Ombudsperson for gender equality,* Visnja
Ljubici¢, sent a warning to HRT after receiving
a complaint from women’s associations about
discrimination because not a single woman
was invited to the political show on the topic
of the past year, which had six participants.
In her warning and recommendations, the
Ombudsperson pointed out that she does not
get involved in or dispute the expertise of the
invited participants, but that she considers the
fact that this is not an isolated case to be par-
ticularly worrisome. She said that it is a practice
of public television not to have a single guest
in news programs in which important social,
political and other topics of public interest are
discussed.

Online media

Impact on media of online content regula-
tion rules (including content removal obli-
gations, liability rules)

Article 94(3) of the Electronic Media Act
(EMA)" regulates user-generated content, i.e.,
comments by the users on articles published


https://www.hnd.hr/izbor-perise-cakarun-jos-jedan-cavao-u-lijes-profesionalizmu-i-medijskim-slobodama-na-hrt-u
https://www.hnd.hr/izbor-perise-cakarun-jos-jedan-cavao-u-lijes-profesionalizmu-i-medijskim-slobodama-na-hrt-u
https://www.prs.hr/cms/eng
https://www.hina.hr/vijest/11502261
https://narodne-novine.nn.hr/clanci/sluzbeni/2021_10_111_1942.html
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online. The users have to register to a page and
publishers will warn them in a clear and easily
visible and understandable way about com-
menting rules and violations. In this way, the
responsibility for the comments lies not with
the publishers, but with those who break the
law.

Competence and powers of bodies or au-
thorities supervising the online ecosystem

The Electronic Media Council receives com-
plaints about violations of the Electronic Media
Act and decides on complaints at its meetings.
Analysing the Council’s conclusions, we noticed
that in most cases the Council does not consider
possible hate speech when deciding, i.e. it does
not go into the merits of the complaint itself
when it refers to hate speech.

Financing framework (including allocation
of advertising revenues, copyright rules)

Financing framework is one of the main
sources of problems with media independence
in Croatia.

The Fund for the Promotion of Pluralism
and Diversity of Electronic Media™ is a fund
of the Agency for Electronic Media (AEM).
The Fund’s financial resources are provided
by the Croatian Radio and Television Act (3%
of RTV fee revenues). The Fund’s resources
encourage the production and publication of
audio-visual and radio programs and content
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of television and/or radio broadcasters at the
local and regional level, non-profit television
and/or radio broadcasters, non-profit media
service providers referred to in Articles 19 and
79 of the Electronic Media Act, providers of
electronic publications, non-profit producers of
audio-visual and/or radio programs.

The Fund’s resources are distributed according
to the Ordinance on the Fund for the Promotion
of Pluralism and Diversity of Electronic

Media,”” which was amended in 2022.

Ratios for the distribution of the Fund’s funds
among certain types of users are:

1. Television broadcasters and non-profit
television broadcasters on the local and
regional level - 35%;

2. Radio broadcasters and non-profit radio
broadcasters on the local and regional

level - 38%;

3. For-profit providers of electronic publica-
tions as referred to in Article 71 para 1 of

the Electronic Media Act - 9%;

4. Non-profit providers of electronic publi-
cations as referred to in Article 55 para 5

of the Electronic Media Act - 5%;

5. Non-profit radio and television content
providers as referred to in Articles 26 and

92 of the Electronic Media Act - 1.5%;


https://www.aem.hr/kategorija/fond-za-pluralizam/
https://narodne-novine.nn.hr/clanci/sluzbeni/2022_07_84_1279.html
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6. Non-profit audio-visual and radio con-
tent providers - 1.5%.

The Council for Electronic Media distrib-
utes the remaining 10% of the Fund’s funds
between six categories of publishers, based on
the assessment of the public’s needs, the devel-
opment of trends, and the development of the
media industry before the announcement of the
public call. The funds for 2023 were appointed
in March (the call was open in late 2022); one
more call (for for-profit providers of electronic
publications) was opened in March and the
funds were appointed in July.

'The funding for non-profit media (community
media) is problematic. Non-profit media con-
tribute to the development of the internal plu-
ralism of the media system, the encouragement
of social inclusion, critical thinking and media
literacy, and the education of media workers.
Given that their work is not motivated by
profit (their publishers are mostly civil society
organisations), non-profit media are often the
only source of information on areas of public
interest such as independent culture, labour
rights, environmental sustainability etc. The
special role of non-profit media is recognized
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in international documents of the Council
of Europe,” the European Parliament,” and
UNESCO." Despite this, Croatia has not
created a stable and predictable environment
for the development of non-profit media. After
the abolition of the support program for non-
profit media at the Ministry of Culture in 2016,
the Fund for the Promotion of Pluralism and
Diversity of Electronic Media became one of
the key and rare sources of support for the sus-
tainability and development of the non-profit

media sector.

But, as the analysis from the Informal Initiative
for the Sustainable Development of the Non-
profit Media Sector states in their analysis of
the sector,

“From 2017 until today, under the Ordinance
on the Fund for the Promotion of Pluralism and
Diwversity of Electronic Media (Official Gazette
84/2022), the share of funds for non-profit elec-
tronic publications remains at 5% of the Fund'’s
funds, while for non-profit providers of radio
and television services and non-profit producers
of audio-visual and radio programs are allocated
1.5% each, which means that only 8% of funds


https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d6be3
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d6be3
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d1bd1
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805d1bd1
https://www.europarl.europa.eu/doceo/document/TA-6-2008-0456_EN.html
https://en.unesco.org/community-media-sustainability/policy-series/defining
https://www.neprofitni-mediji.eu/to-su-zapravo-neprofitni-mediji
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are allocated from the Fund for the entire non-
profit media sector”

The Initiative concludes:

“In Public Tender No. 1/22 for the allocation of
funds from the Fund, all funds for non-profit
organisations providers of electronic publications

(5%) and non-profit producers of audio-visual
and radio programs (1.5%) were distributed,

while funds for for-profit providers of electronic
publications were not spent in either that invi-

tation nor in the next public tender provided
exclusively for for-profit providers electronic
publications. Thus, from 14% of the Fund’s

resources (€586,634.81), as much as is intended
for profit providers, not even 45% of these funds
were distributed, i.e. the amount corresponding
to 60% of total funds for non-profit providers of
electronic publications. Therefore, it is clear that
the shares of funds in the Ordinance on the Fund
for the Promotion of Pluralism and Diversity
of Electronic Media are inadequately distrib-

uted, i.e. that there are funds in the Fund itself
which can already be used for activities of public
interest, which is certainly the case with the non-

profit media sector.”
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We would like to underline that the Council
also allocates funds to non-profit media for
projects that spread hatred, which it interprets
as pluralism of opinions and attitudes. Thus,
in 2023, the Council allocated funds from the
Fund to the project of the right-wing portal
Narod.hr, ‘Epidemic of transsexualism in
Croatia and the world’.

Even though the call for the distribution of the
Fund is usually opened at the end of the year
(October) so that the decision on the distribu-
tion of funds can be made in the first quarter of
the year, the call for the distribution of the fund
for 2024 was not opened in 2023. If we take into
account that the funds for 2023 should have
been spent by the end of 2023 and all the con-
tent financed from the Fund should have been
published by the end of 2023, and the fact that
the call for 2024 was only published in January
2024 instead of October 2023, we can assume
that will the lack of funds in the first half of the
year poses a problem for the sustainability of
non-profit media in 2024.

Additionally, each year, the Electronic Media
Council publishes a call for tenders for co-fi-
nancing of projects on the topic of encouraging


https://www.neprofitni-mediji.eu/u-fondu-za-pluralizam-ve-postoje-sredstva-za-dodatnu-podrku-neprofitnim-medijima
https://www.neprofitni-mediji.eu/u-fondu-za-pluralizam-ve-postoje-sredstva-za-dodatnu-podrku-neprofitnim-medijima
https://www.aem.hr/blog/2023/03/09/donesena-odluka-o-raspodjeli-sredstava-fonda-za-poticanje-pluralizma-i-raznovrsnosti-elektronickih-medija-broj-01-22/
https://www.aem.hr/blog/2023/03/09/donesena-odluka-o-raspodjeli-sredstava-fonda-za-poticanje-pluralizma-i-raznovrsnosti-elektronickih-medija-broj-01-22/
https://www.telegram.hr/politika-kriminal/vem-u-ime-obitelji-smo-novac-za-istrazivanje-epidemije-transseksualizma-dali-da-smanjimo-podjele-u-drustvu/
https://www.telegram.hr/politika-kriminal/vem-u-ime-obitelji-smo-novac-za-istrazivanje-epidemije-transseksualizma-dali-da-smanjimo-podjele-u-drustvu/
https://www.telegram.hr/politika-kriminal/vem-u-ime-obitelji-smo-novac-za-istrazivanje-epidemije-transseksualizma-dali-da-smanjimo-podjele-u-drustvu/
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media literacy.”” The subject of this public call
is the collection of offers for co-financing the
preparation and creation of educational mate-
rials on various platforms, projects, events,
seminars, conferences, workshops, lectures or
research, on the topic of media literacy, develop-
ment and awareness-raising of its importance,
as well as related areas and other projects. The
purpose of co-financing is to strengthen and
develop citizens’ media literacy skills, develop
educational materials and programs on various
platforms, and raise public awareness of the
importance of media literacy. The budget for
2023 was €53,089. In November 2023 AEM
opened the call for tenders for 2024 and the
budget is €53,000.

Additionally, on 16 December 2022, AEM
publicly presented the call for tenders from the
tund for the ‘fact-checking’ projects under the
measure ‘Establishment of media fact-check-
ing and public data publication system’ of the
National Recovery and Resilience Plan. The
general goal of the measure to establish the
accuracy of information, which is carried out
by the Agency for Electronic Media and the
Ministry of Culture and Media, is to strengthen
society’s resistance to misinformation by reduc-
ing the amount of misinformation and false
information in the public space, strengthening
information reliability and security when con-

suming media content and using social media
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networks, as well as strengthening the qual-
ity of journalism and credible reporting, and
strengthening media literacy.

For the implementation of the first part of the
measure, the establishment of an information
verification system, €5,968,170 in grants was
provided. Higher education and scientific insti-
tutions and civil society associations were able
to apply to the public call” for the allocation of
tunds as lead applicants, while the media could
be partners. The text of the first call (published
in December 2022) was changed three times,
which indicates that it was not thoroughly pre-
pared. The funds (€2,292,217.39) were allocated
in July. A new call was opened in September
2023 and the results (allocated €1,719,223.36)

were published in December.

'The Agency for Electronic Media also encour-
ages journalistic excellence by awarding grants
to journalists for journalistic work and research
on topics of public interest in the fields of cul-
ture, health, local topics, ecumenism and reli-
gion, human rights, the position of women in
society, topics of interest to minorities in society,
children and youth, education, sports, econ-
omy, international relations and the European
Union. The special goals that this project seeks
to achieve are related to additional engagement
of journalists and in-depth research on topics of
public interest, strengthening of critical capacity


https://www.aem.hr/blog/2023/11/09/javni-poziv-za-sufinanciranje-projekata-na-temu-poticanja-medijske-pismenosti-4/
https://www.aem.hr/blog/2023/11/09/javni-poziv-za-sufinanciranje-projekata-na-temu-poticanja-medijske-pismenosti-4/
https://npoo.aem.hr/2022/12/30/objavljen-javni-poziv-za-uspostavu-sustava-provjere-tocnosti-informacija/
https://npoo.aem.hr/2022/12/30/objavljen-javni-poziv-za-uspostavu-sustava-provjere-tocnosti-informacija/
https://npoo.aem.hr/2023/09/08/15646/
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and social influence, the expansion of the num-
ber of topics and relevance of the content of
electronic publications and the professionalisa-
tion of the journalistic and authored work they
contain, along with rewarding and motivating
journalists for truthful and judicious reporting
and high-quality authored work, i.e. strength-
ening the autonomy of journalists. Funds for
this project are provided under the Regulation
on criteria for determining beneficiaries, and
the distribution of part of the income from the
lottery for the year 2023 (€200,000) was made

to 118 journalists.

On the other hand, the for-profit sector, espe-
cially local media, faces problems with pressures
connected with the lack of economic independ-
ence of the media. Gong, a watchdog organ-
isation focused on enhancing democratic pro-
cesses, together with the Croatian Journalists’
Association and the Trade Union of Croatian
Journalists and Media Professionals, organised
a series of focused interviews with dozens of
representatives of the journalistic profession.

Most interlocutors have singled out the grow-
ing problem of pressure from advertisers, large
private companies, and governments via the
ministries, as well as various forms of concealed
advertising. Some advertising models that
have become more dominant in the Croatian
media space — such as conferences organised by
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media owners and newsrooms, together with
companies and state institutions and native
advertisements — counter the basic task of jour-
nalism: timely and independent information.
Media owners are not looking for editors who
will insist on high professional standards, but
instead they are increasingly looking for editors
who are willing to meet the demands of adver-
tisers and political figures.

The discussions are particularly prominent
for local media in the function of promoting
the work of local public companies. For many
years of funding, most local media has been
transformed into auxiliary PR tools, instead of
tostering critical discourse toward local govern-
ment and providing independent information.
According to the Electronic Media Act, state
administration bodies and public institutions
founded by the Republic of Croatia, as well as
legal entities owned or predominantly owned
by the Republic of Croatia, are obliged to spend
15% of the annual amount intended for the pro-
motion or advertising of their services or activ-
ities on T'V, radio or online media. According
to the research™ conducted by Ivanka Toma
for the Society for the Protection of Journalist
Copyrights, in respect of the majority of elec-
tronic media, the most important source of
income is local self-government units, ranging

trom 40-80% of the outlet’s budget.


https://narodne-novine.nn.hr/clanci/sluzbeni/2023_03_31_533.html
https://www.aem.hr/blog/2023/10/18/kvalitetno-novinarstvo-2023/
https://gong.hr/2023/01/18/smjernice-za-odgovorno-i-sigurno-novinarstvo-u-doba-krize/
https://dznap.hr/portali-u-hrvatskoj-sredstvo-za-informiranje-ili-manipuliranje/
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'The problem with state promotion in media
illustrates the recent political scandal when
Nacional magazine” announced that it had
recordings on which Jurica Lovrincevi¢, adviser
to the Minister of Economy, Davor Filipovi¢,
can be heard talking to Mreza TV journalist
Marino Vlahovi¢. Allegedly, Lovrincevi¢ is
asking the journalist to pay him half of the
advertising budget for the government and
state-owned companies that he allocated to
them. Lovrincevi¢ allegedly extorted the media
by promising them the allocation of public
funds from several sources (state companies)
in exchange for part of the money and a pos-
itive media image. Because of the affair, both
Minister Filipovi¢ and his advisor Lovrincevi¢
were dismissed, although the Prime Minister
persistently denies responsibility.

Safety and protection of
journalists and other media
actors

The SafeJournalists network™™ published their
annual Western Balkans Journalist Safety
Index” for the previous year (2022). In the
report for Croatia for the year 2022, the jour-
nalist safety index was rated slightly better than
in 2021, but it’s still interpreted more as stag-
nation than progress. “Prevention and process”
were rated with the same average rating as in
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2021, while “legal and organisational environ-
ment” and “safety of journalists” were rated
slightly better. This report also showed that
journalists still underreport threats and attacks,
that the number of lawsuits against journalists
and the media is still high (including SLAPPs),
and that institutions still do not have mecha-
nisms to combat violence against journalists.

Frequency of verbal and physical attacks

In 2023, multiple instances of various types of
attacks on Croatian journalists took place. The
SafeJournalists network, as well as Croatian
Journalists’ Association, keep track of some of
the attacks.

In January, Ante Arali¢ sent the following
message to journalist Andrej Dimitrijevi¢ via
Facebook: “You trash of a journalist, when I
see you around town I will first slap you and
then spit on you. Throw yourself off the build-
ing, faggot monkey.” Dimitrijevi¢ immediately
reported the threat to the police.

The Croatian Journalists’ Association reports
about the pressure on the Srednja.hr portal
coming from the Faculty of Croatian Studies,
University of Zagreb. A letter was sent to the
editorial office of the portal with the official
memorandum of the Faculty, which was signed


https://www.nacional.hr/donosimo-snimku-lovrincevic-novinaru-za-njega-je-i-to-pola-ozbiljna-lova-nadam-se-da-ce-biti-normalan/
https://www.nacional.hr/donosimo-snimku-lovrincevic-novinaru-za-njega-je-i-to-pola-ozbiljna-lova-nadam-se-da-ce-biti-normalan/
https://safejournalists.net/
https://public.flourish.studio/visualisation/16020113/
https://safejournalists.net/reports/druge-prijetnje-novinarima-andrej-dimitrijevic-zagreb-18-1-2023/?lang=hr
https://safejournalists.net/reports/druge-prijetnje-novinarima-andrej-dimitrijevic-zagreb-18-1-2023/?lang=hr
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by 39 people, among them students, adminis-
trative staff and teachers of the Faculty, in which
they call out journalist Duje Kovacevi¢ for
excessively focusing on the work of that faculty
in his articles. The letter also contained links
to 48 texts published on that portal in the last
tew years. In the letter, insults are made against
Kovacevi¢, a former student of the Faculty of
Croatian Studies. He is called, among other
things, a “young journalist” who has a “negative
personal fixation” on the faculty and “frustra-
tions” related to “failing college”. The highlight
of the letter, however, is the appeal addressed
to the Srednja.hr portal to stop reporting and
deal critically with topics related to the work of
the Faculty, i.e. to stop covering the institution,
which is also being investigated by the state
attorney.

In February, the Croatian Journalists’
Association sent a complaint to the rector of the
University of Zagreb, Dr. Stjepan Lakusi¢, on
the inadmissible behaviour of Jadranka Frece,
dean of the Faculty of Food and Biotechnology
in Zagreb, who, through lawyer Zoran Vujasin,
has been behaving towards Dora Krsul, jour-
nalist of the Telegram.hr portal, and Jelena
Pavi¢ Valenti¢, editor-in-chief of the Telegram.
hr portal, in an offensive and threatening man-
ner for several months. Lawyer Zoran Vujasin,
on behalf of the dean, insulted and threatened
Krsul, whose questions he labelled as “illegal”
or “harassing”. A particularly shameful aspect
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of the communication included threats of
lawsuits for intrusive behaviour if Krsul does
not stop sending inquiries about the Faculty’s
business.

Threats were made in March to the editorial
office of the Morski.hr portal in response to
a series of articles discussing the legality of
the construction of the port of Krilo Jesenice.
'The threats were made by a man who presents
himself as the president of the Association of
Tourist Shippers of the Croatian Chamber of
Commerce, Ante Rakulji¢, threatening the
author of the article and the editor-in-chief,

Jurica Gagpar.

In the series of articles, it is stated, among other
things, that the port was created without a
construction permit and completed by illegally
dumping garbage into the sea, and that 130
ships were docked there without a safety plan.
Rakulji¢ called the editorial office, insulted the
editors and journalists, and claimed that the
articles published on the portal were paid for
or written by people outside the editorial office
close to the Ministry of the Sea, Transport
and Infrastructure. Despite being warned that
the conversation was being recorded, he made
serious threats that he would “destroy their
business”, and repeatedly suggested to Gaspar
that they should not write about the port and
the workers there in a negative context.


https://www.hnd.hr/hnd-osudujemo-pritisak-fakulteta-hrvatskih-studija-na-portal-srednja-hr
https://www.hnd.hr/hnd-osudujemo-pritisak-fakulteta-hrvatskih-studija-na-portal-srednja-hr
https://www.hnd.hr/hnd-ova-prituzba-na-ponasanje-dekanice-jadranke-frece
https://www.hnd.hr/hnd-najostrije-osuduje-prijetnje-redakciji-portala-morski-hr
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In April, Hrvatski tjednik magazine published
an issue with a cover that reads, “Plenkovi¢ is
paying 600,000 euros for this! 80 of Pupovac’s
media Chetniks from the two nests of Novosti
and Vida TV are paid by Plenkovi¢ with our
money for the special war against Croatia.”
In the same issue, there is also a text signed
by Ivica Marijaci¢, in which it is stated that
“Croatia is paying almost 80 instigators in
two of Pupovac’s media nests for a special war
against Croatia.” The labelling of individual
journalists and media outlets published by the
Serbian National Council as “Chetnik nests”,
“Ultra-Serbian chauvinists”, “haters of Croatia
and the Croatian people” and “state enemies”
is an example of inciting speech that incites
hatred towards members of the Serbian national
minority in Croatia and journalists who work
in the mentioned media.

In May, the Croatian Journalists’ Association
received a written threat to journalist Drago
Hedl. Another written threat to journalist
Chiara Bili¢ was also sent to CJA. CJA reported
both threats to the police.

'The Deputy Mayor of Split, Bojan Ivosevi¢,
called out Dalmatinski Portal and the journalist
Zivana Susak Zivkovié, claiming that they are
“doing dirty work” for his political competition.
'The reason for Ivosevic’s statement is a text in
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which the amendment of the ordinance on the
use of city “staff” apartments is mentioned, and
the fact that this move will at least indirectly
have an impact on the status of his father, also
a user of a city apartment. With his statement,
Deputy Mayor Bojan Ivosevi¢ calls out jour-
nalists and the media without reason, exposing
them to additional public name-calling and
contempt, which is unacceptable behaviour of

a public official.

'The Croatian Journalists’ Association expressed
their concern with the systematic campaign
that is happening in the Croatian Parliament
against the Novosti newspaper and the journal-
ists who work for it, with false and dangerous
accusations being made. In two parliamentary
sessions in April and May, there were shameful,
dangerous and unacceptable statements by MPs
such as Zeljko Saci¢ (Croatian Sovereignists),
who accused Novosti of spreading anti-Croa-
tian propaganda, and Croatian Serbs of inciting
terrorism and the spread of Chetnikism. Nikola
Grmoja, from Most, presented the dangerous
thesis that Novosti should only deal with issues
that concern the Serbian national minority.
MP Ruzica Vukovac (For a Just Croatia) joined
the barrage of dangerous attacks by attacking
Novosti because, as she says, they write untruths
about the Homeland War and World War 11,
asserting, among other things, that they spread


https://safejournalists.net/reports/druge-prijetnje-novinari-i-urednici-novosti-i-vida-tv-zagreb-20-4-2023/?lang=hr
https://safejournalists.net/reports/druge-prijetnje-novinari-i-urednici-novosti-i-vida-tv-zagreb-20-4-2023/?lang=hr
https://safejournalists.net/reports/druge-prijetnje-drago-hedl-zagreb-5-5-2023/?lang=hr
https://safejournalists.net/reports/druge-prijetnje-chiara-bilic-zagreb-5-5-2023/?lang=hr
https://www.hnd.hr/hnd-ogranak-splitsko-dalmatinske-zupanije-ostro-osudujemo-istup-zamjenika-gradonacelnika-splita-bojana-ivosevica
https://www.hnd.hr/hnd-ogranak-splitsko-dalmatinske-zupanije-ostro-osudujemo-istup-zamjenika-gradonacelnika-splita-bojana-ivosevica
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intolerance towards the majority Croatian
people. The same MP called for the initiation
of proceedings against the editor of Novosti,
Andrea Radak, for inciting intolerance. The
President of the Croatian Parliament, Gordan
Jandrokovi¢ (HDZ), reacted to the accusation,
asserting that it is unacceptable to call for
prosecution because of what some newspapers

write.

Nikolina Martinovi¢, editor-in-chief of portal
035, received a death threat on 15 July 2023,
when, after the publication of a police report
on the portal, one of the actors from the police
report called her asking for the article to be
deleted. After she refused to delete it, the man
told her, among other things: “I'll kill you, I'll
wipe the floor with you, you idiot, be careful
when it gets dark”. The man received a restrain-
ing order and was later sentenced to a suspended
prison sentence of 10 months, with a probation
period of two years.

The Minister of Culture and Media, Nina
Obuljen Korzinek, in a statement to journalists
in November, tried to deny Telegram’s revela-
tions about possible corrupt work within her
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Ministry. The minister attacked the journalist
Dora Krsul, trying to discredit her integrity
and professionalism, claiming that the journal-
ist acted maliciously and deliberately published
incorrect information. The Croatian Journalists’
Association considers it dangerous how top
officials belittle journalists to avoid answering
to the public, and express concern because the
Minister of Culture calls out journalists from a
position of power.

Law enforcement capacity to ensure jour-
nalists’ safety and to investigate attacks on
journalists and media activists

In 2023, some improvements were made con-
cerning mechanisms for combating violence
against journalists. In September, the Deputy
Prime Minister and Minister of the Interior,
Davor Bozinovi¢, the President of the Croatian
Journalists’ Association (CJA), Hrvoje Zovko,
and the President of the Trade Union of
Croatian Journalists and Media Professionals
(TUC]), Maja Sever, signed the Cooperation
Agreement’" and two accompanying protocols:
the Protocol on the behaviour of the police,
journalists and other media workers at public


https://www.hnd.hr/hnd-osuduje-hajku-na-tjednik-novosti
https://safejournalists.net/reports/prijetnja-smrcu-nikolina-martinovic-slavonski-brod-15-7-2023/?lang=hr
https://safejournalists.net/reports/prijetnja-smrcu-nikolina-martinovic-slavonski-brod-15-7-2023/?lang=hr
https://safejournalists.net/reports/druge-prijetnje-upucene-novinarima-dora-krsul-zagreb-8-11-2023/?lang=hr
https://safejournalists.net/reports/druge-prijetnje-upucene-novinarima-dora-krsul-zagreb-8-11-2023/?lang=hr
https://www.hnd.hr/hnd-o-verbalnom-napadu-na-kolegicu-krsul-sramotni-ispad-resorne-ministrice
https://www.hnd.hr/hnd-o-verbalnom-napadu-na-kolegicu-krsul-sramotni-ispad-resorne-ministrice
https://mup.gov.hr/UserDocsImages/2023/9/Potpisivanje%20sporazuma%20HND%20MUP/Sporazum%20o%20suradnji%20MUP_HND_SNH.pdf
https://mup.gov.hr/UserDocsImages/2023/9/Potpisivanje%20sporazuma%20HND%20MUP/Sporazum%20o%20suradnji%20MUP_HND_SNH.pdf
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gatherings of public interest,''" and the Protocol
on police behaviour when learning about a
criminal offence committed to the detriment of
journalists and other media workers in the per-
This is part of

the implementation of the Recommendation of

formance of their work tasks.

the European Commission from 16 September
2021'" on guaranteeing the protection and
safety of journalists, and strengthening their
position, as well as other media workers, in the
European Union.

Lawsuits and prosecutions against jour-
nalists (including SLAPPs) and safeguards
against abuse

Atleast 945 lawsuits against the media and jour-
nalists were active in Croatia in 2023, according
to the results of a yearly survey conducted by
the Croatian Journalists’ Association.

Out of a total of 945 lawsuits, 910 refer to
lawsuits for compensation for damage due to a
violation of honour and reputation, which are
conducted against publishers, their editors and
journalists due to published articles. When it
comes to criminal proceedings, nine media
outlets reported a total of 35 such proceedings.
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Prosecutors are most often persons from public
and political life, including politicians holding
power, then legal persons, and judges. Hanza
Media (publisher of Jutarnji list, Globus, and
Slobodna Dalmacija, among others) has the
most lawsuits among publishers — 421 civil pro-
ceedings and 11 criminal ones. Styria faces the
second highest number of lawsuits — for only
Vecernji list and 24sata, 190 civil cases and six
criminal cases have been initiated. The longest
court case thus far has lasted 33 years and is
against Vecernji list. This is connected to the
problem of the efficiency of the justice system,
as is mentioned in the European Commission

2023 Rule of Law Report.

In total, more than €5.4 million is claimed in
lawsuits covered by CJA’s research of 22 media
outlets. This figure is apparently smaller com-
pared to last year’s research, but Hanza Media
did not submit data on compensation claims this
year. Since almost half of the 945 lawsuits relate
only to that publisher, and according to last
year’s survey Hanza Media had an average of
€12,608 per lawsuit, it can be assumed that the
total amount of all compensation claims in this
number of lawsuits is twice as high. However,
not all of these lawsuits are SLAPPs, and it is


https://mup.gov.hr/UserDocsImages/2023/9/Potpisivanje%20sporazuma%20HND%20MUP/PROTOKOL_2_Javna%20okupljanja%20od%20interesa%20za%20javnost.pdf
https://mup.gov.hr/UserDocsImages/2023/9/Potpisivanje%20sporazuma%20HND%20MUP/PROTOKOL_2_Javna%20okupljanja%20od%20interesa%20za%20javnost.pdf
https://mup.gov.hr/UserDocsImages/2023/9/Potpisivanje%20sporazuma%20HND%20MUP/PROTOKOL%20_1_%20prijava%20KD%20na%20%C5%A1tetu%20novinara%20.pdf
https://mup.gov.hr/UserDocsImages/2023/9/Potpisivanje%20sporazuma%20HND%20MUP/PROTOKOL%20_1_%20prijava%20KD%20na%20%C5%A1tetu%20novinara%20.pdf
https://digital-strategy.ec.europa.eu/en/library/recommendation-protection-safety-and-empowerment-journalists
https://digital-strategy.ec.europa.eu/en/library/recommendation-protection-safety-and-empowerment-journalists
https://www.hnd.hr/istrazivanje-hnd-a-broj-tuzbi-protiv-novinara-i-medija-ne-jenjava-aktivno-najmanje-945-tuzbi
https://www.hnd.hr/istrazivanje-hnd-a-broj-tuzbi-protiv-novinara-i-medija-ne-jenjava-aktivno-najmanje-945-tuzbi
https://commission.europa.eu/publications/2023-rule-law-report-communication-and-country-chapters_en
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not known how many of these lawsuits could
be considered SLAPPs. In 2022, the Ministry
of Culture and Media established a working
group dealing with the problem of SLAPPs.
Despite this, there is still no official definition
of a SLAPP in Croatia, nor do the courts sep-
arate and classify such lawsuits. The working
group has not yet developed any mechanism to
prevent such lawsuits.

After a lengthy court process, the Supreme
Court ruled that the Network of Anti-Fascist
Women in Zagreb (MAZ) must pay €2,110
to the University of Zagreb, in a case in which
former rector Damir Boras sued MAZ. The
Supreme Court completely changed two ear-
lier identical judgments of the Municipal and
County Courts. The University of Zagreb sent
a denial and correction to an article in which
the leadership of the University was criticised,
and the MAZ editorial office immediately
published the denial/correction in its entirety.
However, in the same year, the university filed
a lawsuit against MAZ because it did not pub-
lish the denial/correction following the Media
Act. Namely, although the denial/correction
was published in its entirety in the original
form as it was received, a title differed from the
original and a short editorial introduction was
added. In the municipal and then in the county
court, the university lost because the courts at
both levels ruled that MAZ had published the
denial/correction following the Media Act.
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Because of three caricatures, published in the
sports section of the newspaper 24sata at the
end of March 2020, KreSimir Antoli¢, the
former head of GNK “Dinamo”, filed a private
criminal complaint against artist Nikola Plecko

(alias Nik Titanik).

Confidentiality and protection of journalistic
sources (including whistleblower protection)

'The Prime Minister of the Republic of Croatia,
Andrej Plenkovi¢, after the session of the wider
presidency of the Croatian Democratic Union,
announced that he would amend the Criminal
Procedure Act and the Criminal Code to pre-
vent the leaking of information from files and
thereby criminalise the making of “political
problems”. The statement of Prime Minister
Plenkovi¢, which was reported by the media,
reads as follows: “Things like this, that things
from the printouts cause our political problems
and leaks - that will not happen because it will
be a criminal offence.” Following the announce-
ment, the Croatian Journalists’ Association sent
a complaint to Ombudsperson Tena Simonovi¢
Einwalter in February.

Amendments to the Criminal Code were sub-
mitted for public consultation in October. The
Croatian Journalists’ Association considers the
proposed new criminal offence “Unauthorised
disclosure of the content of investigative or
evidentiary action” (Article 307.a) to be a law


https://www.hnd.hr/hnd-poziva-na-pomoc-i-solidarnost-s-kolegicama-i-kolegama-s-portala-maz
https://www.hnd.hr/hnd-o-tuzbi-protiv-nika-titanika-drustvo-u-kojem-se-kazneno-goni-karikaturist-ima-ozbiljan-problem
https://www.hnd.hr/hnd-o-tuzbi-protiv-nika-titanika-drustvo-u-kojem-se-kazneno-goni-karikaturist-ima-ozbiljan-problem
https://www.hnd.hr/hnd-puckoj-pravobraniteljici-uputio-prituzbu-na-najavu-premijera-plenkovica
https://www.hnd.hr/hnd-puckoj-pravobraniteljici-uputio-prituzbu-na-najavu-premijera-plenkovica
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with dangerous intentions, which is very much
directed against the journalistic profession
and the interests of the public, and opposes its
introduction.

They find the timing of the announcement of
the amendment proposition to be indicative — it
happened after the media published the tran-
scripts from two corruption scandals connected
to the governing party (the “Josipa Rimac”
case at the beginning of 2023: first about the
“AP scandal”, and then the transcripts about
Government spokesman Marko Mili¢ and
employment in Croatian forests).

Although the Ministry of Justice and
Administration, which is proposing the afore-
mentioned changes, has repeatedly emphasised
that it will not be possible to prosecute jour-
nalists for this criminal offence, “protective
clauses” that prevent the prosecution of jour-
nalists do not exist in the legal proposal itself.
Also, there are no exceptions in cases where the
information is of public interest.

'The application of this law will seriously limit
media coverage of important affairs and ulti-
mately deprive them of information of public
interest. Such a legal solution would represent a

new exhaustion and intimidation of journalists

and the media, i.e. — like SLAPPs — another
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form of judicial abuse aimed at limiting the
freedom of reporting and the right of the
public to be informed about the actions of the
authorities.

In December, the Croatian Journalists’
Association sent a petition to the government
with more than 2,000 signatures collected
against the amendments to the Criminal

Code.
Access to information and public documents

'The office of the President of the Republic of
Croatia prevented a journalist of Jutarnji list,
Kresimir Zabec, from doing his job by denying
him accreditation for the press conference called
by the President of the Republic of Croatia,
Zoran Milanovi¢, on the occasion of the (non)
appointment of the director of the Military
Security Intelligence Agency (VSOA).

“Because it’s not a media company, it’s a cartel.
The government finances them, and have no
shame, they organise a gipsy wedding in Split,
not a Roma wedding. It’s not a media outlet,
whoever writes there is not a journalist for me,”
Milanovi¢ said in response to a journalist’s
inquiry as to why his colleague from the Jutarnji
list was not allowed to come. Then his spokes-
man, Nikola Jeli¢, intervened, explaining that


https://www.hnd.hr/javno-savjetovanje-hnd-ostro-protiv-clanka-307-a-kaznenog-zakona
https://www.hnd.hr/hnd-poslao-predsjedniku-vlade-andreju-plenkovicu-peticiju-s-dvije-tisuce-potpisa-protiv-zakona-opasnih-namjera
https://www.hnd.hr/hnd-poslao-predsjedniku-vlade-andreju-plenkovicu-peticiju-s-dvije-tisuce-potpisa-protiv-zakona-opasnih-namjera
https://www.jutarnji.hr/vijesti/hrvatska/predsjednik-milanovic-zabranio-novinaru-jutarnjeg-lista-da-dode-na-presicu-15351884
https://www.jutarnji.hr/vijesti/hrvatska/predsjednik-milanovic-zabranio-novinaru-jutarnjeg-lista-da-dode-na-presicu-15351884
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the journalist was not prohibited from coming,
but that he was not invited.

Journalist Valentina Wiesner was excluded from

the publicly funded conference “Consumer
Protection in Insurance and Pension Savings

Checks and balances

Key recommendations
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- EU Strategy and Croatian Practice”, organised
by the Croatian Financial Services Supervisory

Agency (HANFA). CJA qualified this act as an

attempt at censorship.

e The government needs to develop a systematic approach to the implementation of the rec-

ommendations of the Ombudsperson.

e The government needs to prescribe an automatic suspensive effect of the legal remedy

against the expulsion and return orders.

Process for preparing and
enacting laws

Framework, policy and use of impact as-
sessments, stakeholders’/public consulta-
tions (particularly consultation of the judi-
ciary on judicial reforms), and transparency
and quality of the legislative process

In 2023, the legislative process continues to be
defined by the weak role of the Parliament and

the dominance of the executive branch. Impact

assessments and policy analyses are still seldom
used, are non-transparent and unavailable to

the public.

Public consultations continue to be held pro
forma, with only acknowledgement of the com-
ments made by the public. Consultations are in
practice announced late in the legislative pro-
cess or during holidays with short deadlines,

which weakens the opportunities for participa-
tion and harms the quality of public policies.


https://www.hina.hr/vijest/11361050
https://www.hnd.hr/otvoreno-pismo-hnd-a-predsjedniku-hrvatske-agencija-za-nadzor-financijskih-usluga-anti-zigmanu
https://www.hnd.hr/otvoreno-pismo-hnd-a-predsjedniku-hrvatske-agencija-za-nadzor-financijskih-usluga-anti-zigmanu
https://www.sabor.hr/hr/sjednice/pregled-dnevnih-redova
https://www.ombudsman.hr/hr/branitelji-ljudskih-prava-2/
https://www.ombudsman.hr/hr/branitelji-ljudskih-prava-2/
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Independent authorities

The Commission in its report for 2023 made
six recommendations to Croatia, including to
further improve the implementation of the
recommendations and respond more systemati-
cally to the Ombudsperson Office’s requests for
information.

Namely, access to information is necessary for
the Ombudsperson to conduct examination
procedures in individual cases, as well as to
analyse the situation in the annual report. The
recommendations in the annual report are a key
tool with which, after analysing the situation in
certain areas, the Ombudsperson indicates the
necessary changes. However, these changes can
only occur if the recommendations are seriously
considered and implemented, or if they are
implemented to a greater extent than before.

'This extends to other Ombudsperson institu-
tions: for gender equality, for persons with dis-
abilities and the Ombudsperson for children.

As indicated in the Ombudsperson’s Annual
Report for 2022, published in 2023, National
Preventive Mechanism (NPM) representa-
tives had satisfactory cooperation with police
in 2022. There were no restrictions in the
implementation of the mandate, and the rep-
resentatives of the NPM were able to view the
data and records that were kept in written or
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electronic form. After the visits, 27 recommen-
dations and one warning were sent, of which
six new recommendations were sent during the
control visit. However, in the same report, the
Ombudsperson repeated a recommendation to
the Ministry of the Interior to enable the insti-
tution of the Ombudsperson to see all the data
on the treatment of irregular migrants, includ-
ing the data found in the information system
of the Ministry of Interior. In this regard,
the Ombudsperson drew attention to the fact
that in the 2022 EC Rule of Law Report, the
impossibility of accessing data on the treatment
of irregular migrants was pointed out, includ-
ing direct access to the Information System of
the Ministry. Namely, for effective assessment
of the overall state of observed violations of
rights and freedoms in the Republic of Croatia,
the Ombudsperson institution has a special role
to, among other things, examine allegations
of illegalities and irregularities in the work of
state bodies and conduct regular visits to places
of deprivation of liberty, to prevent torture
and other cruel forms inhuman or degrading
treatment or punishment, which includes the
treatment of irregular migrants and applicants
for international protection.


https://www.ombudsman.hr/hr/europska-komisija-pozvala-republiku-hrvatsku-da-poboljsa-provedbu-preporuka-pucke-pravobraniteljice/
https://www.ombudsman.hr/hr/europska-komisija-pozvala-republiku-hrvatsku-da-poboljsa-provedbu-preporuka-pucke-pravobraniteljice/
https://www.ombudsman.hr/hr/download/izvjesce-pucke-pravoraniteljice-za-2022-godinu
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Accessibility and judicial review
of administrative decisions

Transparency of administrative decisions
and sanctions (including their publication
and the availability and publicity of data
concerning administrative decisions)

According to Article 98 (5) of the Law on
Administrative Procedure,”" every adminis-
trative decision needs to be reasoned, and the

reasoning has to include,

“a brief presentation of the parties request, the
established factual situation, the reasons that
were decisive in the evaluation of individual
evidence, the reasons for which one of the parties
requests was not accepted, the reasons for reach-
ing conclusions during the procedure, and the
provisions based on which the administrative

matter was resolved’.

However, according to the law, administrative
decisions based on national security or public
order grounds mostly do not contain legal and
factual reasons. Article 50 (1.3) of the Law
on International and Temporary Protection

prescribes that international protection can be
annulled “if the person who is granted inter-
national protection poses a threat to national
security or public order of the Republic of
Croatia”. Further on, Article 5 (2) of the Law on
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Foreigners, " which is ius generalis in compari-
son to the Law on International and Temporary
Protection, prescribes that in the decision deny-
ing or terminating the residence of a citizen of
a third country or expelling a citizen of a third
country for reasons of national security, the
legal provision will be stated without explaining
the reasons behind the decision. Therefore, this
relates to the situation where the assessment
that one is a threat to national security is based
on classified data collected by the Security and
Intelligence Agency of the Republic of Croatia
(SIA). Only the data collected by SIA which
is not labelled with some level of secrecy can
be disclosed in the administrative decision,
while the classified data will not be revealed.
The mere existence of the additional reasons
that are connected to the classified data will be
mentioned, for example briefly outlining that
SIA stated that they have other data which lead
to the same assessment, while their revelation
could harm the interests of the national secu-
rity of the Republic of Croatia. Moreover, the
immigration authority in the vast majority of
cases is not even aware of the grounds for such
SIA’s assessment, since they do not have access
to the file. STA’s classified data are labelled with
some level of secrecy and they are protected
under the Data Protection Law'"" and the Law
on Information Security.


https://www.zakon.hr/z/65/Zakon-o-op%C4%87em-upravnom-postupku
https://www.zakon.hr/z/798/Zakon-o-me%C4%91unarodnoj-i-privremenoj-zastiti
https://www.zakon.hr/z/142/Zakon-o-strancima
https://www.zakon.hr/z/217/Zakon-o-tajnosti-podataka
https://www.zakon.hr/z/218/Zakon-o-informacijskoj-sigurnosti
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Powers accorded to the courts to carry out
judicial review (including the scope and sus-
pensive effect of review powers)

Judicial review of administrative actions typi-
cally occurs through an administrative dispute,
wherein courts assess the conformity of state
administration bodies with legal norms. Article
3 of the Act on Administrative Procedure
outlines the scope of administrative disputes,
specifying that they pertain to assessing the
lawfulness of general acts of local and regional
self-government and legal persons with public
powers.

Despite this, administrative lawsuits often
lack a suspensive effect, becoming effective
only in specific cases prescribed by the law.
Administrative courts can grant suspensive
effect under certain conditions, but the delay
in reaching decisions on requested suspensive
effect often leaves parties in a legal void. This
is particularly problematic in cases involving
expulsion orders for third-country nationals,
where the absence of an automatic suspen-
sive effect raises concerns about breaching
Convention rights, notably Articles 2 and 3.
The current legal remedies in Croatia do not
align with the standards established by the
ECtHR, which emphasises the necessity of a
suspensive effect in cases involving the breach
of the non-refoulement principle. Furthermore,
Article 13 of the EU Return Directive empha-

sises the right of third-country nationals to
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appeal or review return-related decisions with
the power to temporarily suspend removal dur-
ing pending reviews.

Electoral framework

In 2020, the Constitutional Court inde-
pendently initiated the procedure for the
assessment of compliance of Articles 2-11
of the Election Constituencies Act with the
Constitution, based on the authority from
Article 38, Paragraph 2 of the Constitutional
Act, and in 2022, in the course of the con-
stitutional court proceedings, it received two
proposals for the initiation of compliance.

At the session held on 7 February 2023, the
Constitutional Court concluded that the cur-
rent electoral system based on ten electoral
units, determined by the provisions of Articles
2-11 of the Election Constituencies Act, sig-
nificantly deviates from the principle of equal
voting rights, primarily in its substantial aspect,
which guarantees the equal voting power of
each voter, i.e. the weight of each voice. The
Constitutional Court repealed the Election
Constituencies Act with the provision that the
repealed Act ceases to be valid on 1 October
2023. After this decision, the process of draft-
ing a new Election Constituencies Act was
initiated. Even though the new Act was put in
the public consultation process from 25 May
until 24 June 2023, which fulfilled the obliga-
tion from Article 11 of the Act on the Right to


https://www.usud.hr/sites/default/files/dokumenti/Sazetak_odluke_br_U-I-4089-2020_i_dr_o_Zakonu_o_izbornim_jedinicama_za_izbor_zastupnika_u_Zastupnicki_dom_Hrvatskoga_drzavnog_sabora.pdf
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Access to Information,' " the process of drafting
the new Act was not transparent. There was no
working group established, so no consultations
with the experts in the area nor wider public
discussion during the drafting process, which
is contrary to international electoral standards
and good democratic practices.”” The public
was not informed of the persons involved in
the process of drafting the new Act. Only
after the Information Commissioner’s decision,
based on Gong’s demands for access to infor-
mation, did the Ministry of Justice and Public
Administration provide the names of officials
from the Directorate for the Political System
and general administration sector within the
Ministry, without explicitly stating anywhere
that they were the creators of the new election
law."" In October 2023, the law was put into
the legislative process, and the opposition par-
ties announced that they would challenge its
constitutionality because of the circumstances
of the drafting procedure not being transparent
and in line with democratic standards.


https://mpu.gov.hr/vijesti/zakon-o-izbornim-jedinicama-ponovno-u-raspravi-pred-hrvatskim-saborom/27567
https://mpu.gov.hr/vijesti/zakon-o-izbornim-jedinicama-ponovno-u-raspravi-pred-hrvatskim-saborom/27567
https://gong.hr/2023/05/12/strucnjaci-i-oporba-suglasni-izmjene-izbornog-zakonodavstva-moraju-se-provesti-ukljucivo-i-strucno/
https://gong.hr/2023/05/12/strucnjaci-i-oporba-suglasni-izmjene-izbornog-zakonodavstva-moraju-se-provesti-ukljucivo-i-strucno/
https://gong.hr/2023/09/19/malenica-izbjegao-visoku-kaznu-tvrdi-da-su-izborne-jedinice-smislili-hdz-ov-drzavni-tajnik-i-dvoje-sluzbenika/
https://gong.hr/2023/09/19/malenica-izbjegao-visoku-kaznu-tvrdi-da-su-izborne-jedinice-smislili-hdz-ov-drzavni-tajnik-i-dvoje-sluzbenika/
https://www.novilist.hr/novosti/hrvatska/oporba-trazi-ocjenu-ustavnosti-tek-usvojenog-zakona-o-izbornim-jedinicama/
https://www.novilist.hr/novosti/hrvatska/oporba-trazi-ocjenu-ustavnosti-tek-usvojenog-zakona-o-izbornim-jedinicama/
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Civic space

Key recommendations

Liberties
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e Ensure quality access and participation in decision-making processes for the citizens and

civil society in Croatia.

e The government needs to adopt the National Plan for Creating an Enabling Environment for
Civil Society Development that will systematically tackle the issues faced by civil society,
such as financing framework, access and participation in decision-making processes and

institutional framework for civil society.

Freedom of association

Equal treatment among CSOs, including by
reference to CSOs’ focus of activities, type
of activities, and geographical location of
activities

The Ombudsperson’s Annual Report for
2022, published in 2023, noted the critique
towards some governmental tenders being allo-
cated according to the ‘fastest finger’ method,
meaning projects get funded according to the
time they were received rather than their qual-
ity, putting organisations with infrastructural
difficulties in a less favourable position. Cases
of non-transparent awarding of office spaces
owned by the state to CSOs are also mentioned
in the report.

Financing framework for CSOs, including
availability of and access to public funding,
rules on fundraising, rules on foreign fund-
ing, tax regulations (e.g. tax advantages

for organisations with charitable or public
benefit status, eligibility to receive dona-
tions via citizens’ allocation of income tax
to charitable causes, eligibility to use public
amenities at low or no cost, etc.)

The most problematic part in this regard is
still not having a key policy document for civil
society and the continuous deterioration of
the previously well-established framework. As
reported in previous rule of law reports, the
new National Plan for Creating an Enabling
Environment for the Development of the Civil
Society for 2023-2030 has still not been adopted
and there is no progress in the matter, as the
latest news from the Governmental Office for
Cooperation with NGOs is that it is still being
finalised. The work of the Council for Civil
Society Development, the key advisory body
to the government acting towards developing
cooperation between the government and civil
society organisations in Croatia, has also been
institutionally blocked — new elections for the


https://www.ombudsman.hr/hr/download/izvjesce-pucke-pravoraniteljice-za-2022-godinu/?wpdmdl=15489&refresh=659e7e3a9150d1704885818
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Council were finalised in July 2023, but the
new Council composition has not yet been con-
firmed by the government and the constitutive
session was not held. As evident from publicly
available documents, the last meeting of the

Council was held in March 2023.

Besides the debilitating framework, the
Ombudsperson’s Annual Report for 2022
states the following main issues regarding
the right to association — the funds allocated
towards CSOs from the state budget have
still not recovered to the amounts allocated in
2015; project calls are delayed and the process
of selection and payment slow; there is a lack
of calls prioritising certain areas such as human
rights protection and promotion, tackling dis-
crimination, and watchdog activities; there is
an overwhelming administrative burden within
state-funded projects.

One example of visible progress in terms of
financing the work of CSOs providing free legal
aid in 2023 is a modification of the tender cycle
model from a one-year to a three-year funding
model provided by the Ministry of Justice and
Public Administration.
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Other

The level of participation and access to deci-
sion-making for the interested public remains
unsatisfactory, as stated in the previous rule of
law report. The Ombudsperson’s Report'* notes
that, in practice, this consists of the following
issues: CSO representatives being present in
working groups more to satisfy the form rather
than being actual partners in the process; often
having extremely short periods for public con-
sultations; lack of transparency in constituting
expert working groups; and lack of possibilities
to influence the work within such groups.

Some cases of illegal pressuring union members
have been noted in Croatia in 2023. For exam-
ple, there was a case of the City Connect com-
pany in Varazdin, " where employees who were
union representatives were handed out decisions
on the cancellation of their contracts after they
were working on improving the working and
material conditions of their colleagues. This
type of pressuring the Right to Association has
been noted also in the Ombudsperson’s report
for 2022 stating that some union commis-
sioners were prevented from performing their
tasks, and in certain cases, it appears that they
were transferred to less favourable positions


https://udruge.gov.hr/istaknute-teme/savjet-za-razvoj-civilnoga-drustva/zapisnici-sa-sjednica-savjeta/144
https://mpu.gov.hr/vijesti/javni-natjecaj-za-financiranje-projekata-ovlastenih-udruga-i-pravnih-klinika-za-pruzanje-primarne-pravne-pomoci-za-2023-godinu-26927/26927
https://mpu.gov.hr/vijesti/javni-natjecaj-za-financiranje-projekata-ovlastenih-udruga-i-pravnih-klinika-za-pruzanje-primarne-pravne-pomoci-za-2023-godinu-26927/26927
https://radnickaprava.org/tekstovi/novosti/nesto-je-trulo-u-city-connectu
https://faktograf.hr/2023/06/14/city-connect-se-pokusava-rijesiti-sindikalno-organiziranih-radnika-koji-traze-bolje-uvjete-rada/
https://faktograf.hr/2023/06/14/city-connect-se-pokusava-rijesiti-sindikalno-organiziranih-radnika-koji-traze-bolje-uvjete-rada/
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and received warnings and warnings before
dismissal.

Criminalisation of activities, including hu-
manitarian or human rights work

Human Rights House Zagreb’s report on the
state of human rights for 2022, published in
2023, notes the continuous lack of political
support towards human rights defenders and
their organisations, and that they are often
being pressured or intimidated through media
coverage, social networks, comments on media
portals — especially those working on pro-
tecting and promoting the human rights of
migrants and refugees, LGBTIQ+, national
minorities, victims of gender-based violence
and organisations working on dealing with
the past and transitional justice. Smear cam-
paigns against such CSOs were intensifying in
the second part of the year as they were being
used in the pre-election campaigns. Most of
the attacks towards the CSOs are, according
to the Human Rights House’s report, coming
trom the ultra-conservative and populist politi-
cians, but more are also coming from the ruling
party and the Prime Minister. One example is
his referral to CSOs working on migration as
the ones that were trying to sabotage Croatia’s
efforts to join the Schengen Area, alongside
oppositional parties because they were pointing
to police violence and human rights violations
happening on state borders. This narrative is
commonly used by the current Prime Minister.
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'The Ombudsperson’s Annual Report for 2022

states that 61% of consulted CSOs encountered
obstacles that limit their activities, namely 44%
with verbal attacks, harassment, intimidation
and smear campaigns, 18% with the criminal-
isation of their work, and 15% with physical
attacks or property damage. Obstacles to work
cited by CSOs include excessive administrative
burden, SLAPPs and a lack of funding for their

work.

Freedom of peaceful assembly

'The right to public assembly is guaranteed by the
Constitution and the Law on Public Assembly.

According to media reports in 2023, workers
and platform workers, nurses and technicians
protested for better work positions, and farm-
ers against the measures for the prevention of
swine flu.

At public gatherings in 2023, as in 2022, par-
ticipants advocated for a green transition, the
cessation of fossil fuel use, and against the
new law on maritime property at the Climate
March; pointed out the problem of rising vio-
lence against women and femicide, economic
inequality and attacks on women’s reproductive
rights at the Night March annually held on 8
March; advocated for equality and safety of
LGBTQI+ population at the Pride Parade;
and gathered for peace, ceasefire and freedom
at demonstrations organised by the Initiative

for Free Palestine. Walk for Life, targeting


https://www.kucaljudskihprava.hr/wp-content/uploads/2023/12/KLJP_GI2022-Online-1-1.pdf
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temale reproductive rights, Walk for Freedom,
promoting anti-vaccination, and gatherings of
Catholic men praying in the city squares also
took part.

Rules on organisation, authorisation of and
participation in assemblies

Protests at St. Mark’s Square, a public place
where the government, the Parliament, and
the Constitutional Court are located, were pro-
hibited from 2005 until 2011; thereafter, they
were limited to 400 m* (on some occasions only
200 m?), but restricted again since October
2020, after an armed attack in front of the
Government building occurred.

In July 2023, civil society organisation Gong
submitted a proposal to the Constitutional
Court for the evaluation of the constitutional-
ity of the decision closing St. Mark’s Square for
free assembly and movement for over a thousand
days. Gong claims that “the right to freedom
of assembly and the organisation of assemblies,
which were usually held on St. Mark’s Square
due to the proximity of the institutions of the
government and the Parliament” has been
made difficult for citizens. The Constitutional
Court declared itself not in charge of deciding
in this case.
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Previously, the Ministry of the Interior and
the Security Intelligence Agency answered
that St. Mark’s Square is closed due to the risk
of repeated attacks, and the level of danger is
classified as confidential. The Parliamentary
Council for Citizen Monitoring of Security-
Intelligence Agencies responded that “it did
not review the security assessments made for
the area and facilities on St. Mark’s Square”,
which is why the area is kept fenced off.

In their separate opinions, constitutional judges
pointed out that the freedom and interests of
citizens are subordinated to the interests of the
holders of state authorities, but the majority of
judges still sided with the government, declar-
ing themselves without jurisdiction and reject-
ing Gong’s claim.

Gong considers this dangerous confirmation
that the principle of separation of powers, which
implies mutual verification of the branches of
government, does not work in Croatia, as the
executive authority abused its position of power
and took public space on St. Mark’s Square

from citizens of the Republic of Croatia.


https://www.kucaljudskihprava.hr/wp-content/uploads/2023/12/KLJP_GI2022-Online-1-1.pdf
https://gong.hr/2023/05/02/saborsko-vijece-za-nadzor-obavjestajnih-agencija-o-ogradama-na-markovom-trgu-nismo-pogledali-u-sigurnosne-procjene/
https://gong.hr/2023/05/02/saborsko-vijece-za-nadzor-obavjestajnih-agencija-o-ogradama-na-markovom-trgu-nismo-pogledali-u-sigurnosne-procjene/
https://gong.hr/2024/01/03/ako-ustavni-sud-nije-nadlezan-nitko-ne-stoji-na-putu-vladi-koja-krsi-prava-gradana/
https://gong.hr/2024/01/03/ako-ustavni-sud-nije-nadlezan-nitko-ne-stoji-na-putu-vladi-koja-krsi-prava-gradana/
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Policing practices, including dispersion of
protests, use of force

On 26 August, during the Adriatic Climate
camp on the island of Krk, around 100 protest-
ers walked to the Liquefied Natural Gas (LNG)
terminal, protesting against the expansion of
the capacity of the LNG terminal. A self-or-
ganised group of activists called “Extinction
Rebellion Zagreb” entered the terminal area,
and intervention police attempted to stop them
with water cannons. During the protest, a
security intervention occurred, followed by the
police intervention and the detention of about
30 activists. There is video documentation on
the forced detention, but activists decided not
to press charges.

Other

In 2023, the initiative “40 Days for Life” con-
tinued to be active. Framed as peaceful pro-life
vigils, activities were organised in front of hos-
pitals and health centres, in contravention of

the Law on Public Assembly.

Every first Saturday of each month, the broth-
erhood “Knights of the Immaculate Heart of
Mary” organised a collective prayer at the main

'The prayer is for the

squares across Croatia.
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homeland, peace and conversion of the Croatian
people; for men - to become spiritual authori-
ties in the family who will bravely witness and
transmit the Catholic faith, for living in pre-
marital chastity, for chastity in clothing and
behaviour, and for the renewal of Catholic mar-
riages; for the end of abortion and the openness
of married couples to life; for holy, authentic
and uncompromising church pastors and new
spiritual vocations; for souls in purgatory and
personal intentions. A group of activists con-
tested this gathering with counter-protests.
Both gatherings evidence the right to peaceful
assembly and freedom of speech.

Freedom of expression and of
information

Rules on hate speech and their enforcement

In Croatia in 2023, there was no informa-
tion provided on the implementation of the
Digital Services Act (DSA) and especially the
allocation of the role of the Digital Services
Coordinator (DSC), a body entrusted with
numerous authorities, among which is the allo-
cation of the “trusted flagger” status. Only at
the end of October, information was found in
the media, that the DSC will be entrusted to
HAKOM, the Croatian Regulatory Authority


https://www.index.hr/vijesti/clanak/interventna-privela-30ak-aktivista-kod-lng-terminala-na-krku/2490473.aspx
https://www.index.hr/vijesti/clanak/interventna-privela-30ak-aktivista-kod-lng-terminala-na-krku/2490473.aspx
https://muzevnibudite.com/i-ove-subote-muskarci-mole-krunicu-u-10-ak-hrvatskih-gradova-3/
https://www.jutarnji.hr/kultura/art/arijana-lekic-fridrih-polozila-je-na-trgu-cvijece-u-formi-instalacije-u-spomen-7-ubijenih-zena-u-2023-godini-15390924
https://www.jutarnji.hr/kultura/art/arijana-lekic-fridrih-polozila-je-na-trgu-cvijece-u-formi-instalacije-u-spomen-7-ubijenih-zena-u-2023-godini-15390924
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for Network Industries,"” a body with possibly
relevant technical expertise but no real contact
or very limited previous contact with civil soci-
ety. In this particular case of DSC, HAKOM
would benefit from starting to consider their
stakeholders differently (because they are usu-
ally market-oriented) and take steps to develop
normal relationships and horizontal cooper-
ation. A suggestion is to put an indicator for
cooperation with civil society in the reports,
oversight and analysis of the DSA implemen-
tation. Another suggestion is that Digital
Services Coordinators should be obliged to
organise a yearly event (counselling) with the
civil society on the matter of the implementa-
tion of the DSA, to receive feedback relevant
to the improvement of both implementation
and cooperation. And lastly, it is important to
remember the role of CSOs in the future Al
Act and to prepare the terrain for the coopera-
tion of authorities and civil society.

Other

It is important to highlight concerns regarding
the Ministry of the Interior’s rapid amend-
ments to the Law on Offences against Public
Order and Peace during a seven-day e-Consul-
tation, opened on 2 April. Despite a directive
from the Information Commissioner to extend
the public discussion to 30 days, the Ministry
closed the consultation on 9 April, ignoring
the request. The government then submitted a
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tast-tracked proposal for the Law on Offences
against Public Order and Peace amendments
to Parliament, facing opposition resistance
on 14 April, before succeeding in passing
it on 19 April under the urgent procedure.
The Information Commissioner warned the
Minister of the Interior about misinterpreting
access to information laws, emphasising the
inadequacy of Mol’s justification for the short
consultation period and the public’s reaction to
substantive changes. The Ministry revealed the
establishment of an Interministerial Working
Group to draft a new law, planning to publish
it on the e-consultation portal for 30 days or
more. However, the public was unaware of this
group, and its members remained undisclosed.
Criticism includes the fiscal irresponsibility
of changing the law three times in less than a
year.

Moreover, the Ombudsperson’s Annual Report
for 2022 highlighted the low acceptance rate
(21%) of public input in consultations, indicat-
ing a lack of genuine consideration for public

opinions.

Attacks and harassment

Administrative harassment

A report by the Human Rights House Zagreb
from 2020"* indicated a high level of distrust of
Croatian CSOs, especially towards European


https://www.vecernji.hr/vijesti/hakom-ce-istrazivati-i-kaznjavati-one-koji-prekrse-zakon-o-digitalnim-uslugama-1719643
https://www.vecernji.hr/vijesti/hakom-ce-istrazivati-i-kaznjavati-one-koji-prekrse-zakon-o-digitalnim-uslugama-1719643
https://www.cms.hr/hr/nejednakost/ministre-bozinovicu-postujte-propise-ove-zemlje
https://www.vecernji.hr/vijesti/hakom-ce-istrazivati-i-kaznjavati-one-koji-prekrse-zakon-o-digitalnim-uslugama-1719643
https://www.vecernji.hr/vijesti/hakom-ce-istrazivati-i-kaznjavati-one-koji-prekrse-zakon-o-digitalnim-uslugama-1719643
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Structural and Investment (ESI) funds, because
of its demanding administrative tasks and
non-transparent evaluation process, primarily
lacking evaluation feedback, as opposed to the
EU programs (such as Justice program, REC
program, LIFE program) to which no similar
problems were detected. The research identified
significant administrative barriers that increase
the workload of CSOs. The application process
for associations’ projects is often too demand-
ing in the administrative sense. The project
application phase is also problematic due to the
inconsistent implementation of the indicative
calendar of public calls for proposals and ten-

ders for ESI funds and the state budget.

The same is not the case when applying for
projects from the European Union Programs.
Considering that the process of creating public
policies is often carried out in a non-participa-
tory manner, the CSOs are not able to put cer-
tain social problems and needs on the agenda to
be included in civil society funding programs.
In addition, delays in announcing and process-
ing project calls have harmed the operational
capacity of CSOs and the turnover of profes-
sional staff, which is crucial for the quality of
social services provision. The findings of this
research also point to the overly lengthy evalua-
tion of projects within ESIF calls for proposals.
Due to the frequently lengthy evaluation pro-
cess for reports and requests for reimbursement
of project funds from ESI funds, many asso-
ciations encounter liquidity problems in the
implementation of these projects.
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In addition, the implementation of projects
financed from ESI funds is characterised by
significant administrative demands that nega-
tively affect the associations’ work with benefi-
ciaries. The quality assessment method, based
on the order in which applications are received
(the so-called “fastest finger first” method
- “Najbrzi prst”),
submitted projects earlier instead of considering

favours associations that

the quality of the project proposal as the basic
criterion for awarding funds.

Legal harassment, including Strategic
Lawsuits Against Public Participation
(SLAPPs), prosecutions and convictions of
civil society actors

In 2023, the verdict by the Municipal Court in
Dubrovnik was issued in the biggest civil society
SLAPP case, of the plaintiff Razvoj golf d.o.o. (a
subsidiary of Elitech B.V., Netherlands) against
the defendants — elected representatives of the
leading Croatian environmental NGO Zelena
akcija (Friends of the Earth — FoE Croatia).
Since 2010, they have criticised the plan to build
a gated community-style golf resort comprising
248 villas, 400 apartments, and two hotels in
the vicinity of the UNESCO-protected old city
of Dubrovnik. Razvoj Golf is an SPV formed
for the implementation of the project. Since its
involvement in the campaign, FoE Croatia has
managed to get a judge to annul the permits
for the project (an environmental permit and a
location permit) on account of a breach of the

environmental acquis communautaire. Following


https://lidermedia.hr/biznis-i-politika/poduzetnici-bijesni-zbog-principa-najbrzi-prst-to-nije-rijesenje-za-dodjelu-sredstava-142047
https://lidermedia.hr/biznis-i-politika/poduzetnici-bijesni-zbog-principa-najbrzi-prst-to-nije-rijesenje-za-dodjelu-sredstava-142047
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the annulment, in September 2017, the inves-
tor, via its Dutch-based shell company, initiated
arbitral proceedings against the state of Croatia,
allegedly claiming €500 million in damages.
The claim was filed based on the Croatia-
Netherlands Bilateral Investment Treaty (BIT)
from the 1990s. This resulted in enormous
pressure on the Croatian institutions to reissue
the annulled permits. FoE Croatia reacted by
running a public campaign which included
posters of blood-smeared golf clubs and a mes-
sage that the investor is interested in racketeer-
ing (and not golfing). Nevertheless, the permits
were reissued just six weeks after Croatia was
sued before the arbitration tribunal. The new
permits were identical to the ones annulled by
the court and have completely ignored the legal
interpretations put forward in the annulment
decision. FoE Croatia was sued by the investor
in the civil court for damages (approximately
€5,000), a gag order was requested banning any
and all discussion about the project and elected
officials of FoE Croatia were sued for libel in
the criminal court. In May 2023, the arbitra-
tion tribunal denied the damages request in its
entirety.

'The domestic court of first instance found FoE
Croatia officials guilty and fined them €3,374
each, plus expenses and an obligation to pub-
lish the 15-page decision in two national media
outlets. The court found that their qualification
of the investor’s behaviour was untrue and
therefore caused damage to the investor. The
defendants appealed and the second instance
decision is pending.
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This SLAPP against FoE Croatia aims to
silence, censor and intimidate the work of
human rights defenders in the field of environ-
mental protection. Legal proceedings against
FoE Croatia initiated in 2017 by a private
investor concerning the planned construction
of a golf resort on Mount Srd above Dubrovnik
are still ongoing. The investor is claiming over
€26,552 from the organisation in criminal pro-
ceedings for defamation and civil proceedings
for damages. Meanwhile, the investor requested
that the commercial court issue a provisional
measure prohibiting activism and the right to
freedom of expression against FoE during the
realisation of the project on Srd. Consequently,
FoE Croatia has experienced a financial bur-
den because of the duration and delays in the
proceedings, consumption of the organisation’s
capacities, as well as the general public’s nega-
tive perception of the organisation.

Online civic space

Law enforcement capacity to investigate
online threats and attacks

After more than four years, the Municipal State
Attorney’s Office in the city of Sibenik in 2023
dismissed the criminal complaint filed by civil
society organisations Gong, Human Rights
House Zagreb and the Centre for Peace Studies
from 2019 against the editor-in-chief of the
HOP portal Igor Drenjancevi¢ and unknown
authors of articles in which they published a list
of the names of “chetniks” and “terrorists” in
the Croatian police, or in other words, Serbs



CIviL
LIBERTIES
UNION FOR
EUROPE

employed by the Ministry of Interior.”" The
municipal state attorney’s decision failed to
identify the responsible individuals at the media
portal. In addition, the application was rejected
because the Municipal State Attorney’s Office
did not see the publication of the identities, res-
idences and names of the police stations where
employees of Serbian nationality work, coupled
with unverified accusations that they tortured
and killed Croats during the war, as an incite-
ment to violence and hatred. The complaint was
dismissed without addressing the instruction to
clarify the right of the victims of the aforemen-
tioned criminal offence to take over the case,
instead of merely the applicants of the criminal
report. Moreover, the victims from the list,
around 138 people, were never contacted to tes-
tify whether they had consequences stemming
from this harmful and hateful content.

Public participation

Rules and practices on dialogue with civil
society

Croatia faces difficulties and challenges that
impede the enjoyment of the right to public
participation. The involvement of civil society
organisations in decision-making and consulta-
tion processes is often more formal than sub-
stantive, which weakens the opportunities for
participation and harms the quality of public
policies. Human rights defenders state that the
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practice of appointing civil society organisa-
tions to the working groups and advisory bod-
ies is often non-transparent, while candidates
selected through the Council for Civil Society
Development are not always the most qual-
ified ones, which sends the message that the
government does not care about civil society
participation in decision-making processes in a
meaningful way. Civil society organisations are
unsatisfied with the e-consultations, stating that
they are almost always a matter of pure formal-
ity instead of a genuine avenue for collecting the
opinions from the interested public to improve
the proposed policy solution. Authorities often
have difhiculties in responding in due time, and
well-reasoned comments from experts and the
public are often ignored.”” The Information
Commissioner emphasised the negative trend
of shortening the consultation period without
explanation. Of particular concern is the fact
that shortening the duration of consultations
has in most cases become the rule, especially
at the local level. In addition to the shortening
of the consultation period, there are still cases
of reports on conducted consultations not being
published, and public consultation plans not

being adopted or published.
Other

The policy framework for the development
of civil society is still inadequate — the last
National Plan for Creating an Enabling


https://www.portalnovosti.com/cetnici-u-ponudi-i-potraznji
https://www.kucaljudskihprava.hr/wp-content/uploads/2023/09/KLJP_GI2022_Eng.pdf
https://pristupinfo.hr/wp-content/uploads/2023/04/1.-Izvjesce-o-provedbi-ZPPI-za-2022.pdf?x57830
https://pristupinfo.hr/wp-content/uploads/2023/04/1.-Izvjesce-o-provedbi-ZPPI-za-2022.pdf?x57830
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Environment for Civil Society Development
was for the period ending in 2016, resulting in
seven consecutive years without a fundamen-
tal public policy on civil society development.
Even though the process of drafting a new
strategic document was initiated in 2021, while
the Working Group for drafting the National
Plan for Creating an Enabling Environment for
Civil Society Development for 2021-2027 was
established in January 2022, the document is
still not adopted.

In 2023, a new National Plan for Gender
Equality for the period until the year 2027

was introduced, as well as an Action Plan for
the year 2024.

civil society is only mentioned as a partner

In these policy documents,

and stakeholder, but there are no adequate or
effective measures to facilitate development
in this area. Also, a new national plan for the
protection and promotion of human rights
and combating discrimination for the period

Liberties
Rule of Law Report
2024

until the year 2027'°" was introduced, and was
included in action plans for 2023, while new
action plans for the period 2024-2025 are being
drafted.” In the new national plan, the role of
civil society in the promotion and protection of
human rights is recognised, and the plan fore-
sees measures that,

“increase the visibility of the activities of civil
society organisations and strengthen the capac-
ities of public officials to apply the standards of
planning, implementation and monitoring of
the allocation of financial resources/...] actions
are planned that improve the transparency of
financing of civil society organisations from
public sources, financing models and sustaina-
bility for projects and programs of civil society
organisations aimed at protecting human rights.
Financial support aimed at strengthening the
capacity of local civil society organisations to
effectively address the needs of the local commu-
nity is also planned”.


http://www.kucaljudskihprava.hr/wp-content/uploads/2023/09/KLJP_GI2022_Eng.pdf
https://ravnopravnost.gov.hr/UserDocsImages/dokumenti/NPRS%202027%20APRS%202024/Nacionalni%20plan%20za%20ravnopravnost%20spolova,%20za%20razdoblje%20do%202027..pdf
https://ravnopravnost.gov.hr/UserDocsImages/dokumenti/NPRS%202027%20APRS%202024/Nacionalni%20plan%20za%20ravnopravnost%20spolova,%20za%20razdoblje%20do%202027..pdf
https://ravnopravnost.gov.hr/UserDocsImages/dokumenti/NPRS%202027%20APRS%202024/Akcijski%20plan%20za%20ravnopravnost%20spolova%20za%20razdoblje%20do%202024..pdf
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Nacionalni%20plan%20za%20ZPLJP%20razdoblje%20do%202027.pdf
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Nacionalni%20plan%20za%20ZPLJP%20razdoblje%20do%202027.pdf
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Akcijski%20plan%20zastite%20i%20promicanja%20ljudskih%20prava%202023.pdf
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Akcijski%20plan%20zastite%20i%20promicanja%20ljudskih%20prava%202023.pdf
https://ljudskaprava.gov.hr/izrada-akcijskog-plana-zastite-i-promicanja-ljudskih-prava-2024-2025-i-izrada-akcijskog-plana-suzbijanja-diskriminacije-2024-2025/1171
https://ljudskaprava.gov.hr/izrada-akcijskog-plana-zastite-i-promicanja-ljudskih-prava-2024-2025-i-izrada-akcijskog-plana-suzbijanja-diskriminacije-2024-2025/1171
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Nacionalni%20plan%20za%20ZPLJP%20razdoblje%20do%202027.pdf
https://pravamanjina.gov.hr/UserDocsImages/dokumenti/Nacionalni%20plan%20za%20ZPLJP%20razdoblje%20do%202027.pdf
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However, neither the Action Plan for the
Protection and Promotion of Human Rights

for 2023 nor the Action Plan for Combating
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Discrimination for 2023 introduce new meas-
ures concerning civil society that would facili-
tate stronger development in this area.

Key recommendations

e Conduct efficient investigations of human rights violations, and commit to timely and effi-
cient implementation of decisions by supranational courts.

e Ensure accountability of the officials involved in systematic human rights violations in Cro-

atia.

e Ensure independent and efficient monitoring of police work.

Systemic human rights
violations

Widespread human rights violations and/or
persistent protection failures

According to the Danish Refugee Council’s
(DRC) reports,

Croatian territory continued in 2023. From the

unlawful expulsions from

beginning of January until the end of November,
DRC recorded 3,210 pushbacks from Croatia
to Bosnia and Herzegovina. The victims were
mainly Afghan nationals. At least half of the
victims reported denial of access to asylum,
physical violence and theft or destruction of
personal belongings. From September onwards,

at least 70% reported abusive and humiliating
treatment, and some even arbitrary detention.
Since autumn, according to the Border Violence
Monitoring Network (BVMN), as well as
other organisations, there has been an increase
in police activities along the border in Una-
Sana Canton, with reports of individuals being
beaten and forced into the river by individuals
identified as Croatian police. The BVMN doc-
umented instances of forced undressing, with
reports of Croatian authorities burning clothes
and belongings before pushing people back
into Bosnian territory. Families with minors
also reported experiencing violence from bor-
der authorities. Additionally, there are cases of


https://pro.drc.ngo/resources/documents/border-monitoring-factsheet/
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individuals going missing after attempting to
cross the border.

Since the beginning of 2023, Croatian
authorities have been carrying out readmis-
sions of migrants and refugees to Bosnia and
Herzegovina in increasing numbers to expel
people from Croatia., 'The testimonies of
expelled individuals, as well as information
from non-governmental organisations' "’ work-
ing in Bosnia and Herzegovina, raise serious
concerns that readmission procedures are being
misused and applied in a manner that is con-
trary to European law, primarily by denying
In addition to
the potential neglect and violation of procedural

individuals access to asylum.

rights of persons, this information also points
to potential violations of key principles of inter-
national law, such as the principle of non-re-
foulement (including persons from Afghanistan,
Syria, Cuba, Pakistan, Morocco etc.), and the
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principle of the best interests of the child. The
fact that individuals from especially vulnerable
groups, such as unaccompanied children and
tamilies with young children, are among those
returned through the readmission procedure is
especially concerning,.

Denial of access to asylum and pushbacks have
led several national courts of the EU Member
States to suspend Dublin transfers of asylum
seekers to Croatia, in the light of the risk of
violating Article 3 of the ECHR."" In 2023,
the administrative court in Braunschweig,
Germany, argued that there are indeed sys-
tematic deficiencies in the Croatian asylum
system due to the widespread practice of push-
backs along its borders and it is not guaranteed
that Dublin returnees are not also subject to
while the District Court of
Amsterdam (The Netherlands), in two separate
cases, ruled that the State Secretary should

this violation,


https://borderviolence.eu/reports/balkan-regional-report-october-2023/
https://www.portalnovosti.com/novi-pristup-autobusom-do-granice-pa
https://www.jutarnji.hr/vijesti/hrvatska/veliki-zaokret-hrvatske-u-borbi-protiv-ilegalnih-migranata-sve-se-promijenilo-30-ozujka-15323274
https://www.jutarnji.hr/vijesti/hrvatska/veliki-zaokret-hrvatske-u-borbi-protiv-ilegalnih-migranata-sve-se-promijenilo-30-ozujka-15323274
https://www.dw.com/hr/vra%C4%87anje-migranata-iz-hrvatske-u-bih-zakonski-push-back/a-65298738
https://www.dw.com/hr/vra%C4%87anje-migranata-iz-hrvatske-u-bih-zakonski-push-back/a-65298738
https://www.bhrt.ba/iz-hrvatske-ove-godine-vra%C4%87eno-oko-hiljadu-migranata
https://www.jutarnji.hr/vijesti/hrvatska/opasna-praksa-u-bih-namjerno-odugovlace-daju-im-vremena-da-ilegalno-pobjegnu-iz-hrvatske-15359663
https://borderviolence.eu/app/uploads/Monthly-Report-March-2023.pdf
https://pro.drc.ngo/media/3h1d5s5r/vi-prab-report_-what-we-do-in-the-shadows_-jan-to-april-2023.pdf
https://rm.coe.int/1680a4c199
https://rm.coe.int/1680a4c199
https://rm.coe.int/1680a4c199
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conduct further investigation into the situation
of Dublin returnees and risks of pushbacks, as
that the information provided by the Croatian
authorities was not sufficient to conclude that
there were no risks of pushbacks.

Impunity and/or lack of accountability for
human rights violations

As in previous years, victims of illegal expul-
sions in Croatia continue to face significant
barriers to accessing remedies, such as unfamili-
arity with the legal system, language issues, and
illegal expulsions from the country. Crucially,
according to European Court of Human Rights
standards, the lack of an effective remedy before
expulsion undermines the criteria for effective-
ness. Illegal expulsions occurring outside legal
procedures leave individuals without means to
prevent unlawful actions by police officers.

Despite compelling evidence, the Croatian
State Attorney’s Office consistently rejects
criminal complaints against authorities. The
Ministry of Interior denies any wrongdoing,
without providing justification or evidence of
an unbiased investigation. Internal investiga-
tions, conducted by the Ministry on itself, lack
independence and are undisclosed to the public
and the Ombudsperson. The limited number
of investigations signals the government’s
unpreparedness to address violence and uphold
the rule of law. The absence of independent
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inquiries further undermines the rule of law
and the functioning of the legal state.

Follow-up to recommendations of interna-
tional and regional human rights monitoring
bodies

The Ombudsperson submitted an Alternative
Report to the United Nations Committee for the
Elimination of Racial Discrimination (CERD)
for the 110th Session for the Combined Ninth
to Fourteen Periodic Report of the Republic of
Croatia. The report addresses various pressing
issues related to human rights and discrimina-
tion in Croatia. The Anti-Discrimination Act,
with its 17 prohibited grounds, is discussed,
highlighting a rise in discrimination com-
plaints, particularly in labour and employment,
and an increase in negative sentiments toward
the Serbian national minority. The Protocol
tor Hate Crime Cases, adopted in 2021, aims
to enhance the monitoring and suppression of
hate crimes. Concerns are raised about limited
awareness of free legal aid options, with rec-
ommendations for increased communication.
Roma discrimination remains a significant
concern, especially in education and housing.
Minority representation challenges persist,
with a need for effective measures. Housing
issues, particularly for returnees, and the prev-
alence of hate speech, both online and in public
spaces, are emphasised. The report concludes
with recommendations for legal amendments,
consistent prosecution against hate speech,
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public campaigns, and the introduction of
compulsory human rights education in schools.
Croatia submitted the last report on the imple-
mentation of the Convention in 2020.

Implementation of decisions by suprana-
tional courts, such as the Court of Justice
of the EU and the European Court of Human
Rights

The European Implementation Network’s
(EIN) map of Europe shows the 46 signatory
states of the European Convention on Human
Rights and the number of unexecuted ECtHR
judgments that have not yet been implemented.
According to the map, in 2023, Croatia had 26
leading judgments pending implementation;
the average time leading cases have been pend-
ing in Croatia was 2 years and 8 months; and
the percentage of leading cases from the last 10
years still pending was 29%.
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As previously reported, in April 2022, the
ECtHR ruling in M.H. and Others v. Croatia
In September 2022, the

Committee of Ministers classified the case

became final.

under enhanced supervision. The government
submitted three action plans so far, and com-
munications from the Ombudsperson of the
Republic of Croatia and NGOs followed.

M.H. and Others v. Croatia was scheduled for
examination on the consolidated indicative
list of cases for the September 2023 CM-DH
meeting."”" Decisions in the case as adopted
by the Committee of Ministers at their 1475th
CM-DH meeting outline individual measures,
including the reopening of the criminal investi-
gation, and general measures such as the estab-
lishment of an independent border monitoring
mechanism. Decisions encourage Convention-
compliant treatment of migrants, accessibility
improvements in the asylum procedure, and
efforts to enhance the effectiveness of criminal
investigations. They also call for information on
limiting the detention of children, preventing


https://www.ombudsman.hr/hr/alternativno-izvjesce-un-ovom-odboru-za-eliminaciju-rasne-diskriminacije-cerd/
https://www.ombudsman.hr/wp-content/uploads/2023/08/INT_CERD_IFN_HRV_53185_E.pdf
https://www.ombudsman.hr/wp-content/uploads/2023/08/INT_CERD_IFN_HRV_53185_E.pdf
https://www.einnetwork.org/countries-overview
https://www.einnetwork.org/croatia-echr
https://hudoc.exec.coe.int/ENG?i=DH-DD(2023)891E
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680ab858f
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680ab858f
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delays in asylum proceedings, and ensuring
accessibility of content in restriction of move-
ment orders. The authorities were invited to
provide relevant information by 1 June 2024.
By the end of 2023, a year and a half since the
judgement became final, the official criminal
investigation into Madina’s death still hasn’t
been opened, which makes the implementation
of the judgement inadequate.

On 17 January 2023, the ECtHR delivered
judgement in the case of Daraibou v. Croatia
(Application no. 84523/17),
violation of Article 2 of the Convention (right

finding a grave

to life) in both its substantive and procedural
aspects. The case concerned a fire that broke out
in the basement room of a police station, used
for migrant detention. Three migrants detained
in the room died in the fire, and the applicant,
also a detained migrant, had suffered severe
injuries. The Court found that the police sta-
tion and its personnel had been ill-prepared to
deal with the outbreak of a fire and that several
questions had been left unanswered, despite a
prompt start to the investigation. Moreover, no
attempt had been made to establish whether
there had been broader institutional shortcom-
ings which could have prevented a similar trag-
edy from happening again in the future. The
judgement became final on 17 April 2023.
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Other systemic issues

In 2023, there were issues with the effective
investigation of possible criminal offences and
police cover-ups in other areas as well.

In late September, Osijek police officer Marko
Smazil fatally shot student Mihaela Berak,
initially claiming her death was a suicide.
However, the police later deemed it accidental,
stating that Smazil fired while cleaning his
gun. The case was reclassified as murder by the
State Attorney’s Office (DORH). 'The office
confirmed Smazil’s detention but highlighted
that, as per protocol, this was the result of the
police acting independently. The case raised
concerns about police conduct, particularly as
Whatsapp messages between the victim and
Smazil revealed his possessiveness. Despite the
conflicting narratives, DORH opted not to
investigate the Osijek police for their handling
On 20 November, by taking to
the streets and holding symbolic public actions

of the case.

in 16 cities in Croatia, women’s organisations
demanded justice for Mihaela Berak and her
family and sanctions for all those responsible
for omissions in this case.

On 11 November, former minister of defence
Mario Banozié¢ was involved in a trafhic acci-
dent in which the driver of another vehicle


https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680ac9a1d
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680ac9a1d
https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2284523/17%22
https://www.index.hr/vijesti/clanak/dorh-nece-istrazivati-policiju-koja-je-tvrdila-da-je-policajac-slucajno-ubio-djevojku/2512453.aspx
https://www.novilist.hr/novosti/hrvatska/zene-izlaze-na-ulice-i-zahtijevaju-pravdu-za-mihaelu-berak-i-njenu-obitelj/
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was killed.""" There were many inconsistencies
during the investigation that still puzzle the
public, the biggest one being the results of
the breathalyser. The prosecutor’s office first
announced that the minister’s blood sampled at
the hospital in Vinkovac contained 0.21 parts
per million of alcohol, yet two days after the
accident, the Ministry of Interior’s Ivan Vuceti¢
Forensic Science Centre reported that the
blood sample did not contain alcohol. The sec-
ond issue concerns the fact that the minister is
a protected person and as such he has an escort
and a driver. If the minister does not want an
escort, he must give a written statement to that
effect and renounce the status of a protected
person. On this occasion, the ex-minister was
driving alone and there was no mention of the
reasons why he gave up on the escort or driver.
'This case deviates from other traffic accidents
with fatal outcomes where the perpetrators
were treated differently, in a stricter manner,
and the public was precisely informed on the
circumstances.

Late November 2023, high-ranking officials
in the Sisak police force were arrested due to
suspicion of covering up the illegal use of fire-
arms during an attempted arrest of suspected
drug dealers. The incident, which happened in
early November, involved the attempted arrest
of suspected drug dealers, during which shots
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were fired, resulting in conflicting accounts
and a criminal complaint against the officers.
Contradictory statements about the handling
of surveillance footage further complicated the
case. A crucial piece of evidence was a school
surveillance video contradicting police claims,
showing an officer firing at the departing vehicle.
The investigating judge of the Zagreb County
Court ordered pre-trial detention for the Sisak-
Moslavina Police Administration deputy chief
Nikica Batinovi¢, the head of criminal police
Igor Pasanec, the leader of the Public Order
and Safety Sector Marijan Brnad, and two
police officers from the Drug Department, Igor
K. and Igor P. They are accused of forging offi-
cial reports and attempting to justify improper
use of firearms. The arrests raised concerns
about potential police misconduct and misuse
of force.

Fostering a rule of law
culture

Efforts by state authorities

'There were no significant initiatives by the state
authorities for fostering a rule of law culture. The
representation of the European Commission in

Croatia published an article in July 2023 upon


https://www.jutarnji.hr/vijesti/crna-kronika/ovo-su-sve-nelogicnosti-u-slucaju-banozic-nas-poznati-odvjetnik-u-nevjerici-ako-je-to-istina-15400640
https://www.jutarnji.hr/vijesti/crna-kronika/ovo-su-sve-nelogicnosti-u-slucaju-banozic-nas-poznati-odvjetnik-u-nevjerici-ako-je-to-istina-15400640
https://www.jutarnji.hr/vijesti/crna-kronika/doznali-smo-sto-su-rekli-uhiceni-policajci-koje-su-pokusali-pregaziti-dileri-mozda-smo-malo-pretjerali-15400305
https://www.jutarnji.hr/vijesti/crna-kronika/doznali-smo-sto-su-rekli-uhiceni-policajci-koje-su-pokusali-pregaziti-dileri-mozda-smo-malo-pretjerali-15400305
https://www.jutarnji.hr/vijesti/crna-kronika/pucali-na-dilere-lazirali-da-su-ih-pokusali-pregaziti-a-onda-se-pojavila-nadzora-snimka-15399942
https://www.jutarnji.hr/vijesti/crna-kronika/pucali-na-dilere-lazirali-da-su-ih-pokusali-pregaziti-a-onda-se-pojavila-nadzora-snimka-15399942
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the publication of the fourth report on the rule
of law.""" The Ombudsperson’s Office published
an article on their webpage regarding the rec-
ommendation for the government to improve
the implementation of the Ombudsperson’s
recommendations.

Contribution of civil society and
other non-governmental actors

A meeting with the President of the European
Bank for Reconstruction and Development,
Ms. Odile Renaud-Basso, was held on 6 July
2023 with the representatives of civil society
(Human Rights House Zagreb, Centre for
Peace Studies, SOLIDARNA Foundation),
who presented the findings of the Rule of Law
report for 2023.
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https://croatia.representation.ec.europa.eu/news/izvjesce-o-vladavini-prava-za-2023-napredak-u-pogledu-65-preporuka-ali-potrebne-su-daljnje-mjere-2023-07-05_hr
https://croatia.representation.ec.europa.eu/news/izvjesce-o-vladavini-prava-za-2023-napredak-u-pogledu-65-preporuka-ali-potrebne-su-daljnje-mjere-2023-07-05_hr
https://www.ombudsman.hr/hr/europska-komisija-pozvala-republiku-hrvatsku-da-poboljsa-provedbu-preporuka-pucke-pravobraniteljice/
https://www.ombudsman.hr/hr/europska-komisija-pozvala-republiku-hrvatsku-da-poboljsa-provedbu-preporuka-pucke-pravobraniteljice/
https://www.ebrd.com/news/2023/ebrd-president-to-visit-croatia.html
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The League of Human Rights (LLP) is a non-governmental non-profit human rights organization

that monitors the state of respect for fundamental rights in the Czech Republic, and points out their

violations. LLP has long advocated systemic changes in the area of violations of fundamental rights in

the Czech Republic, through various instruments. At present, we focus on the protection of the rights

of vulnerable people, including patients, mothers, people with psychosocial disabilities, children and

involuntarily sterilised women.

Key concerns

Regarding the justice system, there is no pro-
gress. Although people generally trust that the
judiciary and court proceedings are becoming
shorter, long-standing problems persist. The
necessary reforms have not been completed,
including digitisation projects. Courts are los-
ing staft and judges’ salaries are being reduced,
which could significantly negatively affect the
quality of the judiciary in the future. When
comparing this situation to the recommenda-
tions of the European Commission in their last
Rule of Law Report, progress is not satisfac-
tory. The reform of the Czech Republic’s Public
Prosecutor’s Office has fundamental shortcom-
ings. The implementation of digitisation pro-
jects is still slow, and the judiciary faces staffing

challenges that could affect the quality of work.
Support for court experts is lacking. However,
court proceedings are at least slightly faster.

As it relates to the anti-corruption framework,
there was no progress from the previous year.
The Czech Republic is progressing very slowly
in the fight against corruption. GRECO high-
lighted that the Czech Republic has satisfacto-
rily fulfilled only 3 out of 14 recommendations,
with no significant progress by year-end. This
progress is not satisfactory in relation to the
Commission’s recommendations, as efforts to
ensure faster investigation of high-level polit-
ical corruption have not succeeded, nor has
information been shared about it. The new
draft of the lobbying law was still not submit-
ted. The Parliamentary Code of Ethics has not
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been adopted. An amendment to the conflict
of interest law still contains shortcomings and

gaps.

With respect to the media environment and
media freedom, improvement has been noted.
'There was an improvement in the ranking of
Reporters Without Borders (from 20th to
14th), a stricter law on media ownership was
adopted (unfortunately it does not include
online media), amendments to the Act on
Czech Television and the Czech Republic were
approved, and the Senate will now decide on a
third of the members of the Councils.

Additionally, there were no physical attacks on
journalists and a major media law amendment
was presented. Therefore, progress in this area
compared to the 2023 recommendations is
satisfactory.

In the area of checks and balances, there was
no progress from the previous year, nor were
there any improvements based on the 2023 rec-
ommendations (thus, non-satisfactory change).
The National Human Rights Institution has
not been established without any progress on

this matter, nor the Office of Ombudsperson
for Children.

In addressing issues related to civic space, there
has been no progress in relation to the previous
year. Cooperation between the government and
the civil sector is functional. We do not agree
with the unbalanced distribution of funds for
the civil sector.

Regarding the disregard of human rights obli-

gations and other systemic issues affecting the
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rule of law environment, there was progress
compared to the previous year. The situation
of the protection of fundamental rights in the
Czech Republic is not favourable, but it could
be significantly worse. The solution to some key
problems is moving forward (for example, the
redefinition of rape), but many remain unsolved
(for example, sterilization as a condition for
official gender change). However, we also con-
sider the ongoing discussion of key stakeholders
to be partial progress.

State of play (versus 2022)

Justice system
Anti-corruption framework

0 Media environment and freedom of
expression and of information
Checks and balances
Enabling framework for civil society

0 Systemic human rights issues

Legend
Regression  No progress  Progress

o o
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Justice system

Key recommendations
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e Complete the tasks set out in the field of digitization of justice.

e Ensure sufficient staffing of the courts.

e Ensure more efficient court proceedings - especially in guardianship cases.

Judicial independence

Appointment and selection of judges, prose-
cutors and court presidents

The newly elected President of the Czech
Republic, Petr Pavel, had a major task in
2023: to appoint seven new Constitutional
Court judges (out of a total of 15 judges). The
President said that he wanted the selection pro-
cess to be transparent and the Constitutional
Court to be “diverse” in terms of the diversity
of the personalities of the individual judges,
their experience, professional and value orien-
tation, world-view, age, gender (as of the end
of 2023, there are four female judges on the
Constitutional Court) etc.' The President first
invited more than 20 institutions, including
law schools and courts, to submit nominations
for candidates for Constitutional Court judges.
'The nominations were then reviewed by the

President’s advisory panel, led by constitutional

lawyer Jan Kysela.

The selection process was only partially trans-
parent, as only the outputs of the advisory
panel’s meetings and the President’s subsequent
actions in the form of nominations for Senate
approval were publicly available, but not the
actual course of the meetings of the advisory
panel and the President.’ Individual candi-
dates must be approved by the Senate of the
Parliament of the Czech Republic. However,
approval is not a mere formality. It is preceded
by extensive debates, addressing objections
from the Senate’s Constitutional and Legal
Committee etc. Two of the President’s candi-
dates were not appointed.

The first of them, Robert Fremr, was initially
approved, but later withdrew his nomination in
the wake of media pressure, which focused on


https://www.irozhlas.cz/zpravy-domov/petr-pavel-ustavni-soud-soudce-prezident_2303201633_bko
https://advokatnidenik.cz/2023/09/04/vyber-ustavnich-soudcu-se-z-vetsi-casti-odehrava-za-oponou-mini-petr-suk-z-ns/
https://advokatnidenik.cz/2023/09/04/vyber-ustavnich-soudcu-se-z-vetsi-casti-odehrava-za-oponou-mini-petr-suk-z-ns/
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his controversial past as a judge before 1989.
Fremr justified his withdrawal by saying,
among other things, that the distrust of part
of society could jeopardise the overall trust in
the institution of the Constitutional Court.
The Fremr case then opened a discussion in
society on the topic of coming to terms with
the pre-November 1989 past and resulted in the
fact that candidates with experience in the judi-
ciary from the communist era were no longer
nominated for the post of Constitutional Court
judge. The second candidate, Pavel Simon, a
judge of the Supreme Court, was not appointed
in large part because of his formalist approach
and some decisions that were later annulled by
the Constitutional Court.

Inadditiontothe‘ordinary’ Constitutional Court
judges, the leadership of the Constitutional
Court was also renewed. The President of the
Court, Pavel Rychetsky, who spent 20 years
on the Constitutional Court, called on the
President to select new Constitutional Court
judges with a view to preserving the value
of continuity of the Constitutional Court.
He was later succeeded as President by Josef
Baxa, the former President of the Supreme
Administrative Court. Baxa promised that he
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would exercise his mandate in a less activist way
than his predecessor.” The new Vice-Presidents
are Vojtéch Simi¢ek and Katefina Ronovska.

In addition to the Constitutional Court judges,
Petr Pavel also appointed the Chairman of the
Prague Regional Court and 52 new judges at
the end of the year, of whom 31 are women.

Irremovability of judges; including trans-
fers, dismissal and retirement regime of
judges, court presidents and prosecutors

In 2023, the so-called third decade of the
Constitutional Court came to an end. A total of
seven out of fifteen Constitutional Court judges
completed their terms of office, including the
President of the Court, Pavel Rychetsky, who
served on the Constitutional Court for 20 years.
It was then up to the President of the Republic,
Petr Pavel, to appoint new Constitutional
Court judges. For more see above.


https://www.irozhlas.cz/zpravy-domov/fremr-ustavni-soud_2308141558_jar
https://denikreferendum.cz/clanek/35750-po-fremrovi-opacny-extrem-jak-sezmeni-vyber-ustavnich-soudcu
https://www.irozhlas.cz/zpravy-domov/rychetsky-pavel-ustavni-soud-obmena-soudcu_2302201847_til
https://ct24.ceskatelevize.cz/clanek/domaci/nejsme-aktivisticky-organ-ktery-by-chtel-nahrazovat-politiku-rika-novy-sef-ustavniho-soudu-baxa-3451
https://ct24.ceskatelevize.cz/clanek/domaci/nejsme-aktivisticky-organ-ktery-by-chtel-nahrazovat-politiku-rika-novy-sef-ustavniho-soudu-baxa-3451
https://www.ceskenoviny.cz/zpravy/2440308?_zn=aWQlM0QxODE0MjA2MzYzNjY2NzU0MDYwMiU3Q3QlM0QxNzA0ODI4NDg1LjYyOCU3Q3RlJTNEMTcwNDgyODQ4NS42MjglN0NjJTNEMTMyNTU2Mzc2OUI2Njg5QTNEQjBDQzlBODlFNjNFMDU%3D
https://www.ceskenoviny.cz/zpravy/2440308?_zn=aWQlM0QxODE0MjA2MzYzNjY2NzU0MDYwMiU3Q3QlM0QxNzA0ODI4NDg1LjYyOCU3Q3RlJTNEMTcwNDgyODQ4NS42MjglN0NjJTNEMTMyNTU2Mzc2OUI2Njg5QTNEQjBDQzlBODlFNjNFMDU%3D
https://www.ceskenoviny.cz/zpravy/2440308?_zn=aWQlM0QxODE0MjA2MzYzNjY2NzU0MDYwMiU3Q3QlM0QxNzA0ODI4NDg1LjYyOCU3Q3RlJTNEMTcwNDgyODQ4NS42MjglN0NjJTNEMTMyNTU2Mzc2OUI2Njg5QTNEQjBDQzlBODlFNjNFMDU%3D
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Independence (including composition and
nomination of its members), and powers of
the body tasked with safeguarding the in-
dependence of the judiciary (e.g. Council for
the Judiciary)

According to a Eurobarometer survey, public
opinion in the Czech Republic on the inde-
pendence of courts and judges improved by 8
percentage points year-on-year to 65%.” People
in the Czech Republic generally respond posi-
tively to the question of whether the position of
judge effectively guarantees the independence
of courts (6th highest rating).” According to
Czechs, the question of the independence of
the judiciary also plays a role to a certain extent
in terms of resistance to political pressure and
interference in the affairs of courts.

However, the Vice-President of the Supreme
Court, Petr Suk, warns of a possible threat to
the independence of justice. He claims that the
Czech judiciary lacks sufficient funding. Last
year, there was already discussion about the pit-
ifully low salaries of court employees (e.g. assis-
tants or administrative staff), who are essential
for the functioning of justice. Now, the media
reported that 160 administrative staft are at risk

Liberties
Rule of Law Report
2024

of leaving."” Finance Minister Zbyné¢k Stanjura
has pledged that their salaries will be increased
and will reach the average salary in the public
sector by 2025, excluding the salaries of teach-
ers and armed forces.

As part of the so-called consolidation package,
which is intended to bring money into the
state budget, the government has changed the
calculation of judges’ salaries. Instead of the
original calculation by multiplying the average
wage in the national economy by the statutory
coeflicient of three, the coefficient of 2.822 will
now be used.'” As a result, they will not actually
increase by 6% in 2024, as planned. According
to the head of the Judges’ Union, Libor Vévra,
dozens of judges are therefore planning to file
a complaint with the Constitutional Court.
'The Vice-President of the Supreme Court then
pointed out that the reduction of judges’ salaries
threatens to reduce the social attractiveness of
the judicial profession, and the quality of justice
could thus deteriorate.


https://europa.eu/eurobarometer/surveys/detail/2667
https://europa.eu/eurobarometer/surveys/detail/2667
https://www.irozhlas.cz/zpravy-domov/justice-administrativni-pracovnici-ostrava-exekuce_2311221320_pj
https://ct24.ceskatelevize.cz/clanek/domaci/vlady-si-kupuji-volice-za-nase-penize-soudci-se-ohradili-proti-uprave-svych-platu-1054
https://ct24.ceskatelevize.cz/clanek/domaci/vlady-si-kupuji-volice-za-nase-penize-soudci-se-ohradili-proti-uprave-svych-platu-1054
https://www.novinky.cz/clanek/domaci-stiznosti-na-platy-soudcu-prijdou-k-us-desitky-mini-sef-unie-40455368
https://www.ceskenoviny.cz/zpravy/2409149

CIviL
LIBERTIES
UNION FOR
EUROPE

Accountability of judges and prosecutors,
including disciplinary regime and bodies
and ethical rules, judicial immunity and
criminal liability of judges

'The process of reform of the Public Prosecution
Service is still ongoing."” The amendment to
the Act on the Public Prosecution Service, sub-
mitted by the Ministry of Justice, aims to intro-
duce statutory guarantees for the possibility of
dismissing the Chief Public Prosecutor so that
the Czech legal regulation reflects European
standards of independence concerning the
Public Prosecution Service. The draft amend-
ment to the Act passed the second reading in
the Chamber of Deputies and is now awaiting
consideration by the Constitutional and Legal
Committee.

In last year’s report on the state of the rule
of law in the Czech Republic, the European
Commission mentioned the main points of
the new legal regulation.”” The Chief Public
Prosecutor can be dismissed from his office
according to two procedures, namely as part
of disciplinary proceedings and, similarly to
present, by a government decision, following a
proposal by the Minister of Justice. The choice
of the method of dismissal is therefore decided
by the Minister of Justice."” However, the dual
track of the possibility of dismissal is associated
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with practical problems, which the govern-
ment’s Legislative Council points out.”’ Within
disciplinary proceedings, the Chief Public
Prosecutor can appeal as a two-tier disciplinary
proceeding is being introduced, not only for
public prosecutors but also for judges or bail-
ifts. By contrast, the government’s decision to
dismiss will not be subject to the administrative
procedure, so the procedural protections for the
Chief Public Prosecutor are different. The law
therefore specifies the conditions under which
the Chief Public Prosecutor can be dismissed,
but it does not provide the government with
procedural rules for dismissal nor does it offer
the Minister of Justice any guidance on which
method of dismissal to choose. It is also not
clear how any potential conflicts between the
two methods of dismissal will be resolved.

In addition, there is also discussion about the
length of the term of office of the Chief Public
Prosecutor as part of the reform of the Public
Prosecution Service, which the Ministry of
Justice proposed should be seven years without
the possibility of re-election. This is criticized
by both the Chief Public Prosecutor’s Office
and the Government’s Legislative Council.
According to them, the term of office should
be extended with the possibility of at least one
re-election, as is usual for other positions.


https://www.odok.cz/portal/veklep/material/ALBSCKJAZ4GG/
https://www.psp.cz/sqw/historie.sqw?o=9&t=463
https://commission.europa.eu/publications/2023-rule-law-report-communication-and-country-chapters_en#files
https://www.odok.cz/portal/veklep/material/ALBSCKJAZ4GG/
https://www.odok.cz/portal/veklep/material/ALBSCKJAZ4GG/
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As for the reform of the judiciary, it is closely
linked to the reform of the Public Prosecution
Service, as the already mentioned (0ld) new form
of two-tier disciplinary proceedings also applies
to judges (and consequently to bailiffs).”” In the
past, there was already a two-tier disciplinary
proceeding in the Czech Republic, but it was
later abandoned and is now being reintroduced
primarily due to the state’s commitments in the
context of the implementation of the National
Recovery Plan and the GRECO recommenda-
tion.”’ In the first instance, two regional courts
will be competent in terms of substance. The
appeal will then be decided by the Supreme

Court and the Supreme Administrative Court.

Criticism of the new legislation has been voiced
in the media by some experts, regarding the
potential strengthening of the position of the
Minister of Justice in the form of the power
to file a disciplinary complaint or enter into
disciplinary proceedings. This strengthens the
position of the Ministry of Justice as the centre
of the administration of justice, as the Czech
justice system would no longer be self-govern-
ing. Some experts then point to the unbalanced
distribution of state power in favour of the
executive. On the other hand, other experts
point out that the potential for the Minister of
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Justice to file a disciplinary complaint is only
an extreme measure for ensuring the effective
administration of justice. The proposal would
then be decided by the courts, not the Minister
of Justice.

Significant developments capable of affect-
ing the perception that the general public
has of the independence of the judiciary

In the Czech Republic, just under two-thirds
of the population trust the courts. However,
only 56% of people believe that a high-ranking
official will actually go to prison if convicted of
corruption. Similarly, the level of trust in the
independence of the general courts is one of the
lowest since the fall of communism.

Similar results were also found by the
Eurobarometer of the European Commission,
which found that the Czech Republic gener-
ally performs better than the average of EU

countries.

As for people’s trust in constitutional insti-
tutions, the most trusted institutions are the
Constitutional Court and the institution of the
President of the Republic (over half of the pop-

ulation). This is certainly good news with the


https://www.odok.cz/portal/veklep/material/ALBSCKJAZ4GG/
https://www.odok.cz/portal/veklep/material/ALBSCKJAZ4GG/
https://www.irozhlas.cz/zpravy-domov/prezident-soudcovske-unie-libor-vavra-platy-justice-ustavni-soud-propousteni_2311222147_elev
https://www.irozhlas.cz/zpravy-domov/prezident-soudcovske-unie-libor-vavra-platy-justice-ustavni-soud-propousteni_2311222147_elev
https://www.irozhlas.cz/zpravy-domov/ministerstvo-spravedlnosti-justice-zmeny-rozhovor_2311201124_trs
https://www.irozhlas.cz/zpravy-domov/ministerstvo-spravedlnosti-justice-zmeny-rozhovor_2311201124_trs
https://www.irozhlas.cz/zpravy-domov/pruzkum-soudy-justice-cesko-duvera_2307041500_bko
https://europa.eu/eurobarometer/surveys/detail/2667
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inauguration of the new President Petr Pavel.

However, the STEM Institute for Empirical
Research points out that people’s trust in the
Constitutional Court has slightly decreased.
STEM attributes this to the controversies sur-
rounding the selection of new Constitutional

Court judges.
Other

Court proceedings in the Czech Republic have
become somewhat faster than before.” Civil
proceedings are now two days faster, and crim-
inal proceedings are almost one month faster.
However, the guardianship agenda, which
covers not only proceedings involving children
but also people with reduced legal capacity (i.e.
proceedings concerning supportive measures,
restrictions of legal capacity, or appointment of
a guardian), remains heavily overloaded.” One
of the related problems and possible reasons for
the overload appears to be a shortage of qual-
ified court experts, the number of which the
Ministry of Justice plans to increase through a
revision of the Act on Court Experts, including
an adjustment of fees.
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The President of the Supreme Court, Petr
Angyalossy, made jokes about rape at a seminar
on professional ethics for future judges. He
did not see anything wrong with his behav-
iour, despite the jokes being sexist and highly
inappropriate for someone in Angyalossy’s
position.

Quality of justice

Digitalisation (e.g. use of digital technolo-
gy, particularly electronic communication
tools, within the justice system and with
court users, including resilience of justice
systems in COVID-19 pandemic)

The European Commission already criticised
the slow pace of digitization of the judiciary in
the Czech Republic in its 2022 Rule of Law
Report. Unfortunately, little has changed in
this area. In the fall, the Ministry of Justice
objected to a newspaper article that pointed
out that digitization is stagnating and could
cost the state CZK 1.5 billion (€58.9 million).
'The Ministry stated that digitization is one of
the priorities of the current government, which


https://www.stem.cz/duvera-v-ustavni-instituce-2/
https://www.stem.cz/duvera-v-ustavni-instituce-2/
https://www.irozhlas.cz/zpravy-domov/soud-rychlost-cesko_2309111733_ako
https://www.ceska-justice.cz/2023/09/v-rychlosti-soudu-panuji-rozdily-soudci-v-opatrovnickych-agendach-jsou-pretizeni/
https://www.ceska-justice.cz/2023/09/v-rychlosti-soudu-panuji-rozdily-soudci-v-opatrovnickych-agendach-jsou-pretizeni/
https://www.irozhlas.cz/zpravy-domov/soud-rychlost-cesko_2309111733_ako
https://www.novinky.cz/clanek/domaci-ministerstvo-spravedlnosti-zmirni-podminky-pro-znalce-hrozil-kolaps-systemu-40451054?_zn=aWQlM0Q0OTU5MzQ2ODEwOTMxMDc0MjE4JTdDdCUzRDE3MDQ2NTkwODMuNTMwJTdDdGUlM0QxNzA0NjU5MDgzLjUzMCU3Q2MlM0Q3MUZGRkRBMUU3RjE2QjRDMzg3NDAxOTNGRkUyM0QyRQ%3D%3D
https://www.novinky.cz/clanek/domaci-ministerstvo-spravedlnosti-zmirni-podminky-pro-znalce-hrozil-kolaps-systemu-40451054?_zn=aWQlM0Q0OTU5MzQ2ODEwOTMxMDc0MjE4JTdDdCUzRDE3MDQ2NTkwODMuNTMwJTdDdGUlM0QxNzA0NjU5MDgzLjUzMCU3Q2MlM0Q3MUZGRkRBMUU3RjE2QjRDMzg3NDAxOTNGRkUyM0QyRQ%3D%3D
https://www.novinky.cz/clanek/domaci-ministerstvo-spravedlnosti-zmirni-podminky-pro-znalce-hrozil-kolaps-systemu-40451054?_zn=aWQlM0Q0OTU5MzQ2ODEwOTMxMDc0MjE4JTdDdCUzRDE3MDQ2NTkwODMuNTMwJTdDdGUlM0QxNzA0NjU5MDgzLjUzMCU3Q2MlM0Q3MUZGRkRBMUU3RjE2QjRDMzg3NDAxOTNGRkUyM0QyRQ%3D%3D
https://www.novinky.cz/clanek/domaci-ministerstvo-spravedlnosti-zmirni-podminky-pro-znalce-hrozil-kolaps-systemu-40451054?_zn=aWQlM0Q0OTU5MzQ2ODEwOTMxMDc0MjE4JTdDdCUzRDE3MDQ2NTkwODMuNTMwJTdDdGUlM0QxNzA0NjU5MDgzLjUzMCU3Q2MlM0Q3MUZGRkRBMUU3RjE2QjRDMzg3NDAxOTNGRkUyM0QyRQ%3D%3D
https://www.novinky.cz/clanek/domaci-ministerstvo-spravedlnosti-zmirni-podminky-pro-znalce-hrozil-kolaps-systemu-40451054?_zn=aWQlM0Q0OTU5MzQ2ODEwOTMxMDc0MjE4JTdDdCUzRDE3MDQ2NTkwODMuNTMwJTdDdGUlM0QxNzA0NjU5MDgzLjUzMCU3Q2MlM0Q3MUZGRkRBMUU3RjE2QjRDMzg3NDAxOTNGRkUyM0QyRQ%3D%3D
https://a2larm.cz/2023/10/patriarchat-chrochta-blahem-aneb-jak-predseda-nejvyssiho-soudu-vtipkoval-o-znasilneni/
https://a2larm.cz/2023/10/patriarchat-chrochta-blahem-aneb-jak-predseda-nejvyssiho-soudu-vtipkoval-o-znasilneni/
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is investing significant resources in the imple-
mentation of all planned innovative projects.
In March 2023, the Strategic Framework for
eJustice 2023+ was approved, and in May, the
Information Strategy of the Ministry of Justice
for the period 2023-2028. Currently, work is
underway on the eISIR portal (new bankruptcy
register) and eSPIS (electronic case file).

Anti-corruption framework

Key recommendations

e Enact the Lobbying Act.
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At the end of the year, it was at least possible to
present the eSbirka platform, an electronic col-
lection of laws, and eLegislativa, an electronic
tool for creating new legislation.

Work is also underway on the so-called
eDokladovka, or electronic wallet, where people
will be able to store their personal documents in
digital form.

* Ensure proper and effective investigation of corruption cases.

 Ensure the existence of a code of ethics for both Houses of Parliament.

Framework to prevent
corruption

General transparency of public deci-
sion-making (including public access to
information such as lobbying, asset dis-
closure rules and transparency of political
party financing)

The Ministry of Justice is formulating a new
lobbying law, but it remains inadequate. While
exemptions for municipalities and churches
have been removed, the proposed law still
excludes the President of the Czech Republic,
as well as parliamentary assistants.” The organ-
ization Rekonstrukce stitu also criticises the
stringent lobbyist documentation requirement,


https://justice.cz/web/msp/tiskove-zpravy?clanek=reakce-ministerstva-spravedlnosti-na-clanek-idnes-digitalizace-justice-stoji-na-miste-statni-rozpocet-to-muze-stat-1-5-miliardy-
https://justice.cz/web/msp/tiskove-zpravy?clanek=reakce-ministerstva-spravedlnosti-na-clanek-idnes-digitalizace-justice-stoji-na-miste-statni-rozpocet-to-muze-stat-1-5-miliardy-
https://www.mvcr.cz/clanek/elektronicka-sbirka-zakonu-i-elektronicka-tvorba-legislativy-resort-vnitra-predstavil-projekty-modernizujici-pristup-k-pravu-a-jeho-tvorbe.aspx
https://www.mvcr.cz/clanek/elektronicka-sbirka-zakonu-i-elektronicka-tvorba-legislativy-resort-vnitra-predstavil-projekty-modernizujici-pristup-k-pravu-a-jeho-tvorbe.aspx
https://www.dia.gov.cz/
https://denikn.cz/1283452/ministerstvo-upravilo-zakon-o-lobbovani-zustava-v-nem-velka-dira-varuje-expert/
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which may deter some from transparently
Adoption of the
proposed law is further complicated by the fact

reporting their activities.

that the Ministry of Finance objects to the costs
of creating a lobbyist registry and six officials to
handle the new agenda.” The adoption of the

law is already taking too long, as criticized by

the GRECO group.

Despite long-term recommendations from
international  institutions, including the
UN, OSCE, GRECO, and the European
Commission, the Czech Republic still lacks an
ethical code for legislators. MPs and senators
lack binding rules for accepting gifts or other
advantages, interacting with lobbyists, or pre-
venting conflicts of interest. The Chamber of
Deputies began working on the creation of a
code of ethics for deputies only at the end of
2023,"" while the Senate outright refuses to
develop any ethical code.

Despite persistent conflicts of interest, Pavel
Blazek continues to hold the position of
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Minister of Justice. He is currently under inves-
tigation by the National Headquarters Against
Organized Crime of the CPIS (NCOZ) police
for corruption and dealings with Brno munic-
ipal property, overseen by the High Public
Prosecutor’s Office in Olomouc (VSZO). He
appointed the High Public Prosecutor of VSZO
and repeatedly requests information from the
Prosecutor’s Office regarding active cases, in
which he himself is a suspect or someone he
knows is accused.” The Minister of Justice
has also met several times with entrepreneur
Martin Nejedly,” who has ties to the Kremlin
and Vladimir Putin’s close circle, attracting
attention from the Security Information Service
(BIS) and NCOZ."" In November 2023, he
dismissed the inconvenient whistleblower Jan
Benysek from the Ministry of Justice.

Reconstrukce stitu, Oziveni, Frank Bold, and
Transparency International have pointed out
that the current setup of internal processes at
the Office for the Protection of Competition
fosters opacity, unpredictability, and uncertainty


https://www.rekonstrukcestatu.cz/archiv-novinek/zakon-o-lobbovani-bez-nejvetsich-lobbistu-ministerstvo-predstavilo-deravy-a-prokorupcni-navrh
https://www.rekonstrukcestatu.cz/archiv-novinek/zakon-o-lobbovani-bez-nejvetsich-lobbistu-ministerstvo-predstavilo-deravy-a-prokorupcni-navrh
https://www.irozhlas.cz/zpravy-domov/protikorupcni-zakony-urednici-kapacity-zakony-lobbing-oznamovatele_2
https://www.irozhlas.cz/zpravy-domov/protikorupcni-zakony-urednici-kapacity-zakony-lobbing-oznamovatele_2
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/1680ab9d41
https://ct24.ceskatelevize.cz/clanek/domaci/ve-snemovne-vznika-kodex-poslance-ma-nastavit-mantinely-chovani-zakonodarcu-343924
https://ct24.ceskatelevize.cz/clanek/domaci/ve-snemovne-vznika-kodex-poslance-ma-nastavit-mantinely-chovani-zakonodarcu-343924
https://www.irozhlas.cz/zpravy-domov/natlak-na-zalobce-ministr-spravedlnosti-blazek-ziva-kauza-nezavislost_2303020600_mkl
https://www.irozhlas.cz/zpravy-domov/natlak-na-zalobce-ministr-spravedlnosti-blazek-ziva-kauza-nezavislost_2303020600_mkl
https://www.seznamzpravy.cz/clanek/domaci-kauzy-nejedly-priznal-dalsi-schuzku-s-blazkem-ale-neresili-jsme-nic-235845
https://www.seznamzpravy.cz/clanek/domaci-kauzy-nejedly-priznal-dalsi-schuzku-s-blazkem-ale-neresili-jsme-nic-235845
https://www.transparency.cz/blazkovo-setrvani-ve-funkci-otrasa-virou-v-pravni-stat/
https://www.respekt.cz/tydenik/2023/51/blazkuv-podrizeny-chteji-se-me-zbavit
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in decision-making, creating the possibility
of pressure to make expedient decisions. The
organisations emphasise in particular that the
Czech Republic is the only country in Europe
where decisions (often involving billion-dollar
contracts) are made by a single individual in the
position of the chairman of the office. Decision
timelines are unpredictable, leaving both the
private and public sectors in uncertainty. Strong
anti-corruption safeguards are lacking.” In July,
there was a partial reform of the Office for the
Protection of Economic Competition, reducing
decision-making power concentration in the
hands of the chairman, introducing, among
other things, six-year terms for deputy chair-
persons, qualification requirements for their
appointment, and the possibility of dismissal
only for legal reasons.” While this represents a
step in the right direction, this reform does not
address all problems and comprehensive reform
is still needed.

The public procurement environment in the
Czech Republic remains problematic, as evi-
denced by incidents such as the intervention by

the General Staff of the Czech Army regard-

ing the contract for the “internet network” of
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soldiers.”” Doubts also accompany the tender
for the Prague metro section.

In May, the Chamber of Deputies overruled
the Senate, rejecting the Senate’s proposal for
a public procurement law, which suggested
increasing the limits for small-scale contracts.
'The proposal aimed to raise the limits from two
to three million for supplies and services, and
from six to nine million for construction work.
Despite concerns about weakening anti-cor-
ruption safeguards, where up to a quarter of
contracts could be shifted from the regulated
legal framework, ultimately, this did not hap-
pen. However, rejecting the Senate’s proposal
also meant not adopting rules to strengthen the
enforceability of the conflict of interest in pub-
lic procurement. Members of the government
and their companies can continue to compete
for state contracts. Lastly, the bill expands the
possibility of using the so-called vertical coop-
eration, an exception from the procurement
law when one state entity provides services to
another state entity. This change is expected
to facilitate the operation of the new Digital
Information Agency, which is intended to assist
in implementing an IT system across public
administration.


https://www.rekonstrukcestatu.cz/archiv-novinek/proc-je-dobre-reformovat-urad-pro-ochranu-hospodarske-souteze
https://www.rekonstrukcestatu.cz/archiv-novinek/proc-je-dobre-reformovat-urad-pro-ochranu-hospodarske-souteze
https://www.rekonstrukcestatu.cz/archiv-novinek/pomohli-jsme-prosadit-castecnou-reformu-uohs-dulezity-krucek-k-odstraneni-koncentrace-pravomoci-predsedy-uradu
https://www.rekonstrukcestatu.cz/archiv-novinek/pomohli-jsme-prosadit-castecnou-reformu-uohs-dulezity-krucek-k-odstraneni-koncentrace-pravomoci-predsedy-uradu
https://www.irozhlas.cz/zpravy-domov/generalni-stab-acr-armada-zasah-ncoz-policie_2309190835_ako
https://www.transparency.cz/tendr-za-desitky-miliard-na-druhy-usek-metra-d-provazi-pochybnosti-vedeni-prahy-a-dopravni-podnik-spekulacim-nahravaji/
https://www.transparency.cz/tendr-za-desitky-miliard-na-druhy-usek-metra-d-provazi-pochybnosti-vedeni-prahy-a-dopravni-podnik-spekulacim-nahravaji/
https://www.rekonstrukcestatu.cz/archiv-novinek/poslanci-prehlasovali-senat-v-novele-zakazkoveho-zakona-co-se-zmeni
https://www.rekonstrukcestatu.cz/archiv-novinek/poslanci-prehlasovali-senat-v-novele-zakazkoveho-zakona-co-se-zmeni
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Rules on preventing conflicts of interest in
the public sector

On 10 August 2023, the President of the Czech
Republic signed a tightening amendment to the
conflict of interest law, which came into effect
on 1 January 2024. According to this amend-
ment, politicians are now specifically prohibited
from operating radio and television broadcast-
ing or publishing periodicals. The law applies
to the actual owner of the media operator, not
the controlling person. A change in the func-
tioning of the Supervisory Office for Oversight
of Financing of Political Parties and Movement
in the Czech Republic has also taken place.

However, the law still contains numerous defi-
ciencies and gaps that allow circumvention,
potentially complicating public oversight, par-
ticularly as it fails to address issues related to
public procurement and budgets in any mean-

ingful way.

Measures in place to ensure whistleblower
protection and encourage reporting of cor-
ruption

The Wohistleblower Protection Act came
into effect on 1 August 2023, marking a
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positive step in the fight against corruption.
However, it has several shortcomings high-
lighted by organisations such as Frank Bold,
Oziveni, Transparency International, and the
Government Council for the Coordination of
Anti-Corruption Efforts. These include the
lack of protection for anonymous reports and
the exclusion of disclosures involving offences
below CZK 100,000 (€3,927).”” Moreover, the
law was approved almost a year and a half after
the expiration of the transposition deadline
for the directive on the protection of persons
who report breaches of Union law, exposing
the Czech Republic to the risk of a fine of up
to CZK 69 million (€2.71 million) from the
European Commission.” The implementation
of the law is also facing staffing issues, with
the Ministry of Justice allocating roughly only
a quarter of the employees originally envisaged
in the explanatory memorandum to handle
whistleblower protection matters.

Any other relevant measures to prevent cor-
ruption in the public and private sector

In April 2023, with a three-month delay
(originally scheduled to be released along
with the action plan on 1 January 2023), the


https://www.irozhlas.cz/zpravy-domov/stret-zajmu-lex-babis-vlastnictvi-medii-politika-petr-pavel_2308101322_har
https://www.irozhlas.cz/zpravy-domov/stret-zajmu-lex-babis-vlastnictvi-medii-politika-petr-pavel_2308101322_har
https://www.transparency.cz/poslanci-schvalili-nekvalitni-zakon-o-ochrane-oznamovatelu-klicova-anonymni-podani-nejsou-zahrnuta-cesku-tak-hrozi-zaloba/
https://www.transparency.cz/poslanci-schvalili-nekvalitni-zakon-o-ochrane-oznamovatelu-klicova-anonymni-podani-nejsou-zahrnuta-cesku-tak-hrozi-zaloba/
https://www.irozhlas.cz/zpravy-domov/pokuta-evropska-komise-neprijeti-zakona-o-ochrane-oznamovatelu-54-milionu_2306250500_tec
https://www.irozhlas.cz/zpravy-domov/pokuta-evropska-komise-neprijeti-zakona-o-ochrane-oznamovatelu-54-milionu_2306250500_tec
https://www.rekonstrukcestatu.cz/archiv-novinek/oznamovatele-korupce-v-ohrozeni-ministerstvo-nevyclenilo-k-jejich-ochrane-dost-lidi
https://www.rekonstrukcestatu.cz/archiv-novinek/oznamovatele-korupce-v-ohrozeni-ministerstvo-nevyclenilo-k-jejich-ochrane-dost-lidi
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anti-corruption strategy for the period begin-
ning 2023 to 2026 was adopted. It outlines
four priority areas in the fight against corrup-
tion: an efficient and independent public sector,
transparency and open access to information,
prudent management of state assets, and the
development of civil society. In July 2023, the
anti-corruption action plan for 2023 and 2024
was also adopted. It includes a set of anti-cor-
ruption measures to which the Czech Republic
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is committed at the international level. Many
measures are repeatedly mentioned in the strat-
egies, indicating a limited willingness to eftec-
tively implement them. It is essential not only
to enact quality legislation but also to ensure
proper implementation, meaning that authori-
ties should have sufficient funds and personnel,
operate independently, and be subject to func-
tional oversight.

Media.environment.and.media.freedom, ©

Key recommendations

e [Legal regulation of online media should be adopted.

e Expand the competence of the Supreme Audit Office to exercise control over the manage-

ment of public media.

Media and telecommunications
authorities and bodies

Independence, enforcement powers and ad-
equacy of resources of media and telecom-
munication authorities and bodies

The increase in fees for the use of the services
of Czech Television and Czech Radio was

proposed in a major amendment to the laws on
public service media. The definition of a fee-
payer will change. Accordingly, everyone who
has a mobile phone, tablet or computer will have
to pay the TV and radio fee, or alternatively it is
paid as a household. Both of these adjustments
will have a positive impact on public media
revenue. The public media will also have more
options on where to advertise.


https://korupce.cz/wp-content/uploads/2023/04/Vladni-koncepce-boje-proti-korupci-na-leta-2023-az-2026.pdf
https://www.rekonstrukcestatu.cz/archiv-novinek/novou-medialni-novelou-koalice-sve-programove-prohlaseni-nenaplni
https://www.rekonstrukcestatu.cz/archiv-novinek/novou-medialni-novelou-koalice-sve-programove-prohlaseni-nenaplni
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Private media have protested against the
amendment of the law, as they are opposed to
public media receiving additional funding.

Unfortunately, it is only a one-time change
and the concept of sustainable financing is still

lacking.

Conditions and procedures for the appoint-
ment and dismissal of the head / members
of the collegiate body of media and telecom-
munication authorities and bodies

In 2023, the Parliament approved an amend-
ment according to which the Senate will elect a
third of the board members of Czech Television
and Czech Radio (till now, only the Chamber
of Deputies had this authority). The television
board will have 18 members instead of 15,
and it will no longer be possible to dismiss the
public media boards as a whole. These positive
changes will strengthen the resistance of both
media formats to potential political pressure.

Proposals for members of the Council of Czech
Television and the Council of Czech Radio
are to be submitted by organisations that have
existed for at least ten years and represent cul-
tural, regional, social, trade union, employer,
religious, educational, scientific, ecological and
national interests.
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Pluralism and concentration

Levels of market concentration

'The company Seznam Meédia (an online news-
paper) wants to buy the company Silky, which
is the majority owner in the publishing house
of the newspaper Privo. The transaction,
announced at the end 0o£ 2022, has been approved
by the Office for the Protection of Economic
Competition in 2023. According to the office,
Seznam.cz and Silky do not directly compete
because one of them is an online medium and
the other is printed. On the contrary, they have
been cooperating for a long time.

Rules governing and safeguarding the plu-
ralistic media market, and their application
(including regulating mergers, acquisitions
and other ownership changes)

'The ban on media ownership by top politicians
will be stricter from 2024 (the amendment to
the law was adopted in 2023). For example,
politicians will not be able to transfer media
ownership to a person close to them or to a
trust fund, and there will be higher fines if this
duty is breached.


https://www.seznamzpravy.cz/clanek/ekonomika-firmy-ministerstvo-nahrava-ct-a-rozhlasu-stezuji-si-soukroma-media-238540
https://www.seznamzpravy.cz/clanek/ekonomika-firmy-ministerstvo-nahrava-ct-a-rozhlasu-stezuji-si-soukroma-media-238540
https://www.idnes.cz/zpravy/domaci/senat-novela-zakona-o-ceske-televize-o-ceskem-rozhlasu-clenove-rad-verejnopravnich-medii.A230621_051329_domaci_kop
https://www.idnes.cz/zpravy/domaci/senat-novela-zakona-o-ceske-televize-o-ceskem-rozhlasu-clenove-rad-verejnopravnich-medii.A230621_051329_domaci_kop
https://zpravy.aktualne.cz/domaci/zakaz-vlastnictvi-medii-vrcholnymi-politiky-bude-prisnejsi-p/r~bf05ea96376f11eeb1f50cc47ab5f122/
https://zpravy.aktualne.cz/domaci/zakaz-vlastnictvi-medii-vrcholnymi-politiky-bude-prisnejsi-p/r~bf05ea96376f11eeb1f50cc47ab5f122/
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'This restriction does not affect online media, as
the Czech Republic has no legal regulation of

online media thus far.

Online media

Impact on media of online content regula-
tion rules (including content removal obli-
gations, liability rules)

Czech law still lacks a definition of online
media, and therefore they are not subject to the
same legal requirements as traditional offline
media (print, radio and television). Nonetheless,
a conflict of interest can arise concerning pol-
iticians and online content. The Senate, in its
resolution from August 2023, called on the
government to address this matter.

Reconstruction of the State (NGO) analysed
the current state of Czech media legislation and
the approach to the topic in other European
countries and suggested different ways to define
what constitutes online media.

Public trust in media

'The overall trust of Czechs in the media reached
a record low level in June 2023. This is evi-
denced by the latest results of the annual report
of the Oxford Reuters Institute. According to
the Digital News Report, only 30% of domes-
tic respondents declared having trust in the
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media. This is four percentage points less than

in 2022.

Safety and protection of
journalists and other media
actors

Frequency of verbal and physical attacks

More verbal attacks from government politi-
cians (especially Pavel Blazek) were recorded
this year. Blazek’s regular targets include a
pair of Seznam Zprdvy investigative journal-
ists, Adéla Jelinkovd and Lukds Valdsek. They
brought to light serious revelations about the
events at the Department of Justice and about
the private contacts of Minister Blazek with
Martin Nejedly, the pro-Kremlin adviser to
ex-president Milo§ Zeman.

Confidentiality and protection of journalistic
sources (including whistleblower protec-
tion)

As mentioned elsewhere in this report, the
Whistleblower Protection Act came into effect
on 1 August 2023, marking a positive step in
the fight against corruption.

Access to information and public documents

The Constitutional Court ruled that the
denial of information about obstetrics in the


https://www.rekonstrukcestatu.cz/archiv-novinek/budou-online-media-konecne-v-hledacku-ceskych-zakonu
https://www.lupa.cz/aktuality/digital-news-report-duvera-v-ceska-media-je-rekordne-nizka/
https://www.transparency.cz/fialova-vlada-je-nervozni-zacina-napadat-media/
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Czech Republic was illegal. The publication
of information about procedures performed
in individual maternity hospitals is undoubt-
edly in the public interest, as information and

Checks and balances

Key recommendations
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transparency can contribute to the improve-
ment of the healthcare system as a whole. The
ruling thus opened the way to information in

the field of healthcare.

e To establish the National Human Rights Institution.

e To establish the Office of Ombudsperson for Children.

e Change the Electoral Administration Act so that the so-called postal vote is introduced.

Process for preparing and
enacting laws

Rules and use of fast-track procedures and
emergency procedures (for example, the
percentage of decisions adopted through
emergency/urgent procedure compared to
the total number of adopted decisions)

In March, an amendment to the valorisation of
the pension was hastily adopted during a leg-
islative emergency. Several experts, including
the former President of the Supreme Court and
Vice-President of the Constitutional Court,

Eliska Wignerovd, expressed reservations.
She argued in particular that the conditions
for declaring a legislative emergency were not
met and highlighted the retroactivity of the
adjustment.”’ The reduction in the valorisation
of the pension came at the last minute, and the
government did not act swiftly, despite being
aware of rising inflation since the beginning of
the year. A group of Members of Parliament
submitted a proposal to the Constitutional
Court to annul part of the pension insurance
law. The court has not yet ruled, and a public
hearing was scheduled for 10 January 2024.

The President of the Constitutional Court,


https://www.usoud.cz/aktualne/odepreni-informaci-o-porodnictvi-v-ceske-republice-pred-ustavnim-soudem-neobstalo
https://www.usoud.cz/aktualne/odepreni-informaci-o-porodnictvi-v-ceske-republice-pred-ustavnim-soudem-neobstalo
https://www.irozhlas.cz/zpravy-domov/eliska-wagnerova-snizeni-valorizace-duchodu-legislativni-nouze_2303250500_jg
https://www.irozhlas.cz/zpravy-domov/eliska-wagnerova-snizeni-valorizace-duchodu-legislativni-nouze_2303250500_jg
https://www.usoud.cz/aktualne/k-valorizaci-duchodu-probehne-verejne-jednani-ustavni-soud-zverejnil-dosavadni-stanoviska-stran
https://www.usoud.cz/aktualne/k-valorizaci-duchodu-probehne-verejne-jednani-ustavni-soud-zverejnil-dosavadni-stanoviska-stran
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Josef Baxa, described the case as “one of the
most serious cases the Constitutional Court
has dealt with”. Czech President Petr Pavel
stated that if the opposition did not submit the
proposal, he would do so himself.

Independent authorities

The Czech Republic has been criticised”’ for
being one of the last EU countries without a
national human rights institution or an inde-
pendent children’s ombudsman. In July 2023,
the Czech government proposed a bill to create
both institutions.”” However, the bill has not
yet been passed by Parliament.

The Ombudsman of the Czech Republic has
stressed that the institutions should be ade-
quately funded and staffed to ensure that they
can effectively fulfil their mandate.

The current Office of the Public Defender of
Rights works very well: it helps people to pro-
tect themselves from the authorities, conducts
research, writes recommendations etc.”” Within
its special mandate as a national preventive
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mechanism according to the Optional Protocol
to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or
Punishment, it strengthens the protection of
people restricted in their freedom (as part of
punishment, or as a result of dependence on
care) from ill-treatment.”’ It also monitors the
tulfilment of the rights of people with disabili-
ties according to the Convention on the Rights

of People with Disabilities.

Accessibility and judicial review
of administrative decisions

As of 1 January 2024, the Czech Republic has
five leading judgements from the European
Court of Human Rights awaiting implemen-
tation, ' representing an increase of one judge-
ment compared to the previous year. Since the
release of the European Commission’s 2023
report, there has been no implementation of
any judgement, and one new judgement has

been added.


https://www.irozhlas.cz/zpravy-domov/valorizace-penzi-ustavni-soud-baxa-ovm_2310151743_fos
https://www.ochrance.cz/aktualne/vznik_narodni_lidskopravni_instituce_nhri_i_zrizeni_detskeho_ombudsmana_by_ochranu_lidskych_prav_v_cesku_posilily_shoduji_se_ombudsman_i_jeho_zastupce/
https://www.ochrance.cz/aktualne/vznik_narodni_lidskopravni_instituce_nhri_i_zrizeni_detskeho_ombudsmana_by_ochranu_lidskych_prav_v_cesku_posilily_shoduji_se_ombudsman_i_jeho_zastupce/
https://www.odok.cz/portal/veklep/material/ALBSCSSKUT84/
https://www.odok.cz/portal/veklep/material/ALBSCSSKUT84/
https://eso.ochrance.cz/
https://www.ochrance.cz/dokument/zpravy_pro_poslaneckou_snemovnu_2023/
https://www.ochrance.cz/dokument/2016/2016_1_Q-10-let-NPM.pdf
https://www.ochrance.cz/pusobnost/monitorovani-prav-osob-se-zdravotnim-postizenim/
https://hudoc.exec.coe.int/eng#{%22execdocumenttypecollection%22:[%22CEC%22],%22execlanguage%22:[%22ENG%22],%22execstate%22:[%22CZE%22],%22execisclosed%22:[%22False%22],%22exectype%22:[%22L%22
https://hudoc.exec.coe.int/eng#{%22execdocumenttypecollection%22:[%22CEC%22],%22execlanguage%22:[%22ENG%22],%22execstate%22:[%22CZE%22],%22execisclosed%22:[%22False%22],%22exectype%22:[%22L%22
https://hudoc.exec.coe.int/eng#{%22execdocumenttypecollection%22:[%22CEC%22],%22execlanguage%22:[%22ENG%22],%22execstate%22:[%22CZE%22],%22execisclosed%22:[%22False%22],%22exectype%22:[%22L%22
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Electoral framework

Limitations on the right to vote

In the Czech Republi, it is common for people
to be restricted in their voting rights, both active
and passive, as part of a proceeding to restrict
their legal capacity. This has been confirmed
by research by the Czech Public Defender of
Rights. The research found that 55% of people
with restricted legal capacity were allowed to
retain their voting rights, but 35% had their
active and passive voting rights restricted.

There are no indicators that this practice has

significantly improved in the Czech Republic.

Enabling environment for the exercise of the
right to vote: voter registration systems, ac-
cessibility of polling stations, remote/e-vot-
ing arrangements, threats and intimidation

'The Chamber of Deputies has approved a draft
law on election administration, which, among
other things, allows citizens to request a voting
card at any municipal office. This is made pos-
sible by a newly introduced centrally managed
election information system, including a unified
voter list, precinct election commissions, and
a register of candidate lists.” The system also
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facilitates electronically signing petitions in
support of candidacy.” However, the proposal
lacked provisions for the adjustment of postal
voting methods in elections.

At the beginning of 2024, the Czech gov-
ernment supported a change to the Electoral
Administration Act that would allow for the
introduction of a so-called postal vote for
citizens living abroad.”” 'This voting method
could be used as early as 2025, when the Czech
Republic will hold elections for the Chamber
of Deputies.” The possibility of introducing a
postal vote was already discussed by the Andrej
Babis§ government, but it did nothing to imple-
ment it. This would mean that thousands of
Czechs living abroad could now vote relatively
easily, which could be significant in the event
of a close election result. The opposition criti-
cises the proposal, arguing that postal voting is
easily manipulated and that it is not possible to
guarantee that the ballot cast is a true and free
expression of the will of the voter. However, it
is also possible to question the current voting
system, where it is possible to come to a poll-
ing station with a sealed envelope containing
a ballot paper. It is not surprising that the cur-
rent opposition criticises postal voting, as both
opposition parties received only a negligible


https://www.ochrance.cz/uploads-import/ESO/Krizovatky_autonomie.pdf
https://www.irozhlas.cz/zpravy-domov/zakon-o-sprave-voleb-hlasovaci-listky-volicske-prukazy-schvaleni_2310241922_til
https://www.irozhlas.cz/zpravy-domov/zakon-o-sprave-voleb-hlasovaci-listky-volicske-prukazy-schvaleni_2310241922_til
https://www.mvcr.cz/clanek/dalsi-krok-k-modernejsim-volbam-politicke-strany-se-shodly-na-efektivnejsi-sprave-voleb.aspx
https://www.mvcr.cz/clanek/dalsi-krok-k-modernejsim-volbam-politicke-strany-se-shodly-na-efektivnejsi-sprave-voleb.aspx
https://www.odok.cz/portal/zvlady/jednani-detail/2024-01-03/
https://www.irozhlas.cz/zpravy-domov/korespondencni-volby-hlasovani-v-zahranici-vlada_2401031658_dno
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number of votes from Czechs living abroad in
the last parliamentary elections.

Access to balanced and reliable information
online and offline during electoral cam-
paign: campaigning, media coverage, disin-
formation and misinformation

Presidential candidate and leader of the ANO
movement, Andrej Babis, circumvented the
ban on political advertising on television by
paying the company Ceska muzika to broadcast
a television program on the TV station Sldgr.
Transparency International stated that the
interview was conducted in such an uncritical
and promotional manner that it constituted an
election campaign. The disclosed payment in
the transparent election account confirms that

Civic space

Key recommendations
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both parties were aware of the purpose behind
the interview. The issue is problematic as the
television station broadcasts in the territory of
the Czech Republic based on a Slovak licence
with a foreign clause.” The Slovak Council for
Media Services, prompted by Transparency
International, imposed the highest possible
sanction on the broadcasting company, stat-
ing that the program was thematically linked
to news coverage without any effort to create
balance, clarification, or to place the stated
opinions in a broader context.

e Improve early detection of disinformation and strategic communication of the state.

e Start addressing gender-based violence against female politicians and publicly active

women in a systemic way.

» Effectively address the issue of so-called flow-through accounts.


https://www.irozhlas.cz/komentare/korespondencni-volba-hlasovani-zahranici-vlada-opozice-komentar-hartman_2401041630_edr
https://www.irozhlas.cz/komentare/korespondencni-volba-hlasovani-zahranici-vlada-opozice-komentar-hartman_2401041630_edr
https://echo24.cz/a/HdZJq/zpravy-domov-babis-placeny-rozhovor-obesel-zakaz-politicka-reklama-pripad-zabyva-slovenska-medialni-rada
https://echo24.cz/a/HdZJq/zpravy-domov-babis-placeny-rozhovor-obesel-zakaz-politicka-reklama-pripad-zabyva-slovenska-medialni-rada
https://rpms.sk/tlacove-spravy/tlacova-informacia-zo-zasadnutia-rady-pre-medialne-sluzby-dna-8-11-2023
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Freedom of association

Financing framework for CSOs, including
availability of and access to public funding,
rules on fundraising, rules on foreign fund-
ing, tax regulations (e.g. tax advantages
for organisations with charitable or public
benefit status, eligibility to receive dona-
tions via citizens’ allocation of income tax
to charitable causes, eligibility to use public
amenities at low or no cost, etc.)

'The government has decided that organisations
caring for socially vulnerable individuals and
families will have to financially contribute to
some of their projects starting from November.
In the case of new calls under the Employment
Plus Operational Program after 1 November,
the share from non-governmental non-profit
organisations increased from 0% to 5%." 'This
represented a mitigation of the original pro-
posal, which envisaged co-financing by drawing
10% from European funds, 13% from nation-
wide calls, and 50% from Prague.”” Non-profit
organisations expressed their objection to the
original proposal through an open letter.” A
significant number of comments were also sent
by the Government Commissioner for Human
Rights, Kldra Simackova Laurencikov4, and

several ministries (MMR, MPSV, and MSMT)
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expressing negative opinions. However, this
could still be a burden, especially for small non-
profit organisations.

During the September meeting, the
Committee of the Government Council for
Non-Governmental Non-Profit Organisations
addressed the reallocation of funds from
the ESF+ to the Cohesion Fund within the
Operational Program Transport (Operacni
program Doprava). The committee demands
the return of unused funds to the ESF+. NGOs
would use the financial resources primar-
ily for launching the Housing Support Act,
transforming psychiatric care, transforming
residential services for people with disabilities,
strengthening professional counselling in the
field of indebtedness and debt relief, and help-
ing people reintegrate into the regular economy,
supporting Ukrainian children in education
etc. Furthermore, co-financing is set at 5% for
calls within the Program Partnerships OPZ+,
despite the Minister of Labour and Social
Affairs promising to negotiate 0%.

The committee met twice during the year and
mainly addressed legislative issues. Specifically,
it dealt with the issue of private donations,
including the exemption of VAT on donated
goods, systemic changes in financing, the


https://www.novinky.cz/clanek/ekonomika-neziskovky-pecujici-o-lidi-v-nouzi-budou-platit-i-ze-sveho-ty-mensi-na-to-nebudou-mit-varuji-40445420
https://www.novinky.cz/clanek/ekonomika-neziskovky-pecujici-o-lidi-v-nouzi-budou-platit-i-ze-sveho-ty-mensi-na-to-nebudou-mit-varuji-40445420
https://www.irozhlas.cz/ekonomika/ministerstvo-financi-neziskove-organizace-vydaje-evropske-fondy_2308090600_ep
https://www.irozhlas.cz/ekonomika/ministerstvo-financi-neziskove-organizace-vydaje-evropske-fondy_2308090600_ep
https://www.glopolis.org/site/assets/files/1383/dopis_proti_navyseni_spolufinancovani-eu-fondy_2023-06-27.pdf
https://www.glopolis.org/site/assets/files/1383/dopis_proti_navyseni_spolufinancovani-eu-fondy_2023-06-27.pdf
https://vlada.gov.cz/assets/ppov/rnno/zapisy-ze-zasedani/Zapis_RVNNO_25_09_2023.pdf
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question of the deductibility of a gift to reduce
the tax base, and amendments to the Public
Collections Act and the Registered Social
Enterprise Act under the guarantee of Ministry

of Labour and Social Affairs.

Impact of rules on foreign funding, account-
ing and auditing rules, anti-money launder-
ing regulations

'The government has started addressing the issue
of money laundering. At the end of August, the
government instructed the Minister of Justice
to draft and submit a bill regulating the option
to confiscate illegally acquired property, which
experts consider to be the fastest and most
effective response. However, the deadline for
this is set until 31 December 2024. According
to foreign analyses, the Czech Republic is one
of the most attractive countries for laundering
proceeds from criminal activities, as it strug-
gles to effectively address the issue of so-called
flow-through accounts.” According to police
statistics, approximately CZK 6 billion (€235.7
million) of unclear origin flowed from the
east to Czech accounts in recent years. Empty
properties, dormant companies, and suspicious
amounts in accounts are prevalent in the Czech
Republic.”” Many experts feel that the gov-

ernment is not progressing fast and effectively
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enough on this issue. If the proposal is not pre-
pared until the end of 2024, there is a risk that
the current government will not have enough
time to review and approve it on time.

Several proposals related to money laundering
emerged by the end of the year, excluding flow-
through accounts. In August, for example, the
government approved legislation allowing for
the seizure of assets in cases where it is highly
likely that they originate from illegal sources.

'The Ministry of Finance’s amendment expands
the range of entities covered by the anti-money
laundering law, currently affecting entities
such as credit institutions, real estate agen-
cies, auditors, and trustees of trust funds. The
amendment would also extend the law’s impact
to insolvency administrators, restructuring
administrators, operators of online lotteries and
online bingo, as well as traders in precious met-
als” and virtual assets.”’ The amendment also
raises the upper limit of fines for individuals for
failing to conduct the required checks on insti-
tutions subject to the law to CZK 1 million.
'The amendment also introduces regulations for
the transport of higher amounts of cash across
Czech territory. Individuals transporting more
than €15,000 in cash will be required, upon the
request of Customs Administration, to disclose
the owner and recipient of this cash and explain


https://www.rekonstrukcestatu.cz/archiv-novinek/ceska-pracka-na-spinave-penize-pojede-jeste-bezmala-500-dni
https://ct24.ceskatelevize.cz/clanek/domaci/do-ceska-miri-miliardy-korun-z-vychodu-pres-prutokove-ucty-protikorupcni-urady-apeluji-na-vladu-699
https://ct24.ceskatelevize.cz/clanek/domaci/do-ceska-miri-miliardy-korun-z-vychodu-pres-prutokove-ucty-protikorupcni-urady-apeluji-na-vladu-699
https://denikn.cz/1221639/k-zabaveni-majetku-by-stacilo-podezreni-ministerstvo-tak-chce-omezit-prani-spinavych-penez/
https://denikn.cz/1221639/k-zabaveni-majetku-by-stacilo-podezreni-ministerstvo-tak-chce-omezit-prani-spinavych-penez/
https://advokatnidenik.cz/2023/10/25/snemovna-podporila-zprisneni-pravidel-proti-prani-spinavych-penez/
https://advokatnidenik.cz/2023/11/20/mf-chce-rozsirit-zakon-proti-prani-spinavych-penez-i-na-kryptomeny/
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why they are transporting it. The same obliga-
tion will apply to sending more than €15,000
in cash through mail or other postal services to
another European Union state.

Other

According to a report from the European Civic
Forum published in March, the Czech Republic
should improve the involvement of non-profit
organisations in public policy and increase the
level of cooperation between NGOs and the
government, which is currently insufficient.
This area is highly fragmented and not uniform
in the Czech Republic. However, the report
praises the adopted methodology of participa-
tion in policy formation and the functioning of
advisory bodies. NGOs also lack assistance in
coping with the record level of inflation. This,
along with obstacles to long-term funding and
insufficient digitalization, has had a negative
impact on civil society organisations. On the
contrary, the report highlights the strength and
solidarity of the Czech civil society in address-
ing the consequences of Russian aggression in
Ukraine and aiding people on the run.

Freedom of peaceful assembly

Bans on protests

'The City Hall of Prague cancelled a demon-

stration in support of Palestine with the slogan
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“From the River to the Sea, Palestine will be
free”. In its decision, the City Hall associated
this slogan with terrorist attacks by the Hamas
movement and the endorsement of genocide, as
well as incitement to deny and restrict human
rights based on nationality, religion, or political
beliefs. The Municipal Court in Prague over-
turned the decision of the City Hall, stating
that the disputed slogan could have multiple
meanings, and it cannot be said to carry a
clearly violent or even genocidal message, as

asserted by the City Hall of Prague.

The Last Generation activists, who organ-
ised events such as the ‘March 30 for Prague’
(Pochod 30 pro Prahu), had their march route
altered by the City Hall of Prague but were not
prohibited. The City Hall requested that dem-
onstrators proceed only on the footpath.” The
Municipal Court annulled this decision of the
Prague City Hall, disagreeing with the change
of route. It stated that if a footpath is missing on
a section of the road, pedestrians have the right
to use the left roadside. The argument about
the busy nature of the main road did not hold,
as the court mentioned that temporary traffic
restrictions on this road are common. Finally, it
emphasised that each participant in the protest
bears responsibility for their health, and the
state should not assume that responsibility for
them. However, the court agreed with the offi-
cials regarding the decision to prohibit blocking
the main road, deeming it too intrusive to the


https://civic-forum.eu/wp-content/uploads/2023/03/Civic-Space-Report-2023-CZECH-REPUBLIC-European-Civic-Forum.pdf
https://civic-forum.eu/wp-content/uploads/2023/03/Civic-Space-Report-2023-CZECH-REPUBLIC-European-Civic-Forum.pdf
https://www.ceska-justice.cz/2023/12/zruseni-prosincove-demonstrace-na-podporu-palestiny-bylo-nezakonne-rozhodl-soud/
https://www.ceska-justice.cz/2023/12/zruseni-prosincove-demonstrace-na-podporu-palestiny-bylo-nezakonne-rozhodl-soud/
https://prazsky.denik.cz/zpravy_region/praha-pochod-posledni-generace-aktiviste-magistrala-20230912.html
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rights and freedoms of others.” The activists
had demanded a reduction in the speed limit
in cities from 50 km/h to 30 km/h. In addition
to the ‘March 30 for Prague’ campaign, they
launched the ‘30 for Brno’ campaign in March
2023. 'These campaigns involved challenges to
relevant authorities, petitions, and, above all,
protest gatherings. Since September 2023, they
have focused on the unfinished humanization
of the north-south main road and the fulfil-
ment of Prague’s climate commitment.

Freedom of expression and of
information

Criminalisation of speech

There have been several condemnatory judge-
ments against disinformation agents. The
Supreme Administrative Court upheld penalties
for hate speech against Ukrainians for Tomas
Cermik and Patrik Tusl. The former had his
suspended sentence confirmed, while the latter
received a 10-month prison term. In August of
last year, both men broadcast a video on social
media denigrating Ukrainians.” Cermédk also
had an unconditional prison sentence of five

and a half years confirmed by the High Court
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in Prague for promoting terrorism and inciting
violence against politicians.”” Disinformation
propagator Jakub Netik was also penalised for
his statements against peace. In live Facebook
videos, he repeatedly defended the Russian
invasion of Ukraine and expressed regret that
Russia did not advance further into Europe.
'The court found him guilty of the crime of pub-
licly approving and justifying a crime against
peace.” While these judgements are com-
mendable, the court proceedings against disin-
formation agents have also revealed challenges,
as supporters of Cermék and Tugl, through
loud outbursts and chanting slogans, ques-
tioned the role of the justice system. Through
social media, they send a message to the rest of
society, gaining attention that could help them

turther spread disinformation.
Spread of and responses to disinformation

'The Czech Republic continues to grapple with
disinformation campaigns, particularly in con-
nection with the war in Ukraine and Ukrainian
refugees within its territory, as well as the con-
flict in Gaza. The tragic shooting incident at the
Faculty of Arts of Charles University in Prague

hasalso been an event awash in disinformation.


https://www.ceska-justice.cz/2023/10/soud-stat-nesmi-omezovat-pravo-na-shromazdeni-obavou-o-zdravi-ucastniku/
https://www.ceska-justice.cz/2023/10/soud-stat-nesmi-omezovat-pravo-na-shromazdeni-obavou-o-zdravi-ucastniku/
https://www.posledni-generace.cz/faq/
https://domaci.hn.cz/c1-67232740-podminka-pro-cermaka-desetimesicni-vezeni-pro-tusla-soud-potvrdil-tresty-za-nenavistne-vyroky-o-ukrajincich
https://domaci.hn.cz/c1-67232740-podminka-pro-cermaka-desetimesicni-vezeni-pro-tusla-soud-potvrdil-tresty-za-nenavistne-vyroky-o-ukrajincich
https://domaci.hn.cz/c1-67226130-cermak-pujde-na-5-5-roku-do-vezeni-vyzyval-k-nasili-vuci-politikum-prisla-ho-podporit-asi-stovka-lidi
https://domaci.hn.cz/c1-67226130-cermak-pujde-na-5-5-roku-do-vezeni-vyzyval-k-nasili-vuci-politikum-prisla-ho-podporit-asi-stovka-lidi
https://www.novinky.cz/clanek/krimi-soud-potrestal-dezinformatora-netika-za-vyroky-proti-miru-40454138
https://cesti-elfove.cz/special-strelba-na-filosoficke-fakulte/
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'The strained relationship between the Romani
and Ukrainian communities is to a large extent
a consequence of disinformation.””” The wave
of disinformation has also affected presiden-
tial elections, and according to a survey by the
company Median, 63% of Czechs consider the

uncontrolled spread of false and manipulative
news to be a problem.

However, there is a lack of consensus between
the government and the opposition on the
necessity of combating disinformation. It could
be argued that the government, led by Prime
Minister Petr Fiala, does not adequately address
this issue. In the spring, the government’s
special office for disinformation was abolished
without replacement. The fight against dis-
information was taken over by the National
Security Adviser, Tomas Pojar, who, alongside
this responsibility, manages a broad agenda
and logically cannot dedicate enough attention
to the issue of disinformation. In October, a
disinformation advisor to the prime minister,
Milo§ Gregor, was appointed, but experts do
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not view this step as effective. The advisor has
not been granted any special powers, no budget
allocation for the role, no team of staff, and no
executive authority, significantly limiting his
practical capabilities.

Milo§ Gregor stated that many people, includ-
ing politicians, perceive the fight against
disinformation as censorship, mentioning the
Freedom and Direct Democracy (Svoboda a
pfimd demokracie - SPD) political party, for
example.'”” He further emphasised the need for
the Czech Republic to improve in early detec-
tion of disinformation and strategic communi-
cation."”’ The spokesperson for the Czech Elves
(Cesti Elfové) highlighted the importance of
establishing strategic communication for the
state, which is currently lacking. Civil initi-
atives or individuals within the armed forces
still largely substitute the state’s activities.

While praising the work of the KRIT (krizovy
informaé¢ni tym) and CHH (Centrum proti
hybridnim hrozbdm) teams at the Ministry of


https://www.irozhlas.cz/komentare/konflikt-ukrajinci-romove-nenavist-tolerance-dezinformace-komentar-hrstkova_2307250629_ara
https://www.irozhlas.cz/komentare/konflikt-ukrajinci-romove-nenavist-tolerance-dezinformace-komentar-hrstkova_2307250629_ara
https://www.irozhlas.cz/zpravy-domov/pruzkum-median-dezinformace-boj-z-dezinformacemi-konspiracni-teorie_2307090500_jgr
https://www.irozhlas.cz/zpravy-domov/pruzkum-median-dezinformace-boj-z-dezinformacemi-konspiracni-teorie_2307090500_jgr
https://www.respekt.cz/tydenik/2023/43/jmenovani-premierova-poradce-je-na-ucinny-boj-s-dezinformacemi-malo
https://www.respekt.cz/tydenik/2023/43/jmenovani-premierova-poradce-je-na-ucinny-boj-s-dezinformacemi-malo
https://www.irozhlas.cz/zpravy-domov/gregor-dezinformace-poradce_2310312324_mst
https://www.seznamzpravy.cz/clanek/domaci-politika-lide-nekterym-nesmyslum-uverili-kampan-uz-to-nezmeni-rika-fialuv-poradce-241955
https://www.seznamzpravy.cz/clanek/domaci-politika-lide-nekterym-nesmyslum-uverili-kampan-uz-to-nezmeni-rika-fialuv-poradce-241955
https://plus.rozhlas.cz/bojovat-s-dezinformacemi-mel-stat-nechava-ale-na-obcanskych-iniciativach-chybi-9013929
https://plus.rozhlas.cz/bojovat-s-dezinformacemi-mel-stat-nechava-ale-na-obcanskych-iniciativach-chybi-9013929
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the Interior, " there is a clear need for greater

state involvement.
Online content regulation

'The Supreme Administrative Court upheld the
judgement of the Municipal Court in Prague,
stating that the state’s efforts to block disin-
formation websites in connection with Russia’s
attack on Ukraine did not constitute an unlaw-
ful infringement of public rights. According
to the judges, it does not involve enforceable
actions by public authorities but rather repre-
sents a non-binding political proclamation of a
recommending nature. The organisations that
filed the lawsuit are considering filing a consti-
tutional complaint.

Attacks and harassment

Intimidation / negative narratives / smear
campaigns / disinformation campaigns

At the end of May, supporters of former jour-
nalist Jana Peterkova attacked the judicial guard
and broke the doors of the courtroom. Chants
and gestures reminiscent of the Gestapo and a
fascist state echoed in the hallway. The police
were called to the scene and detained two men.
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Subsequently, eight people were charged with
disorderly conduct, five of them additionally
with violence against a public official, and
one additionally with contempt of court. The
group included Pavel Zitko, a former presi-
dential candidate. Peterkovd was sentenced to
a two-year suspended sentence by the court
for spreading false information during the
COVID-19 pandemic.
the Supreme Court. Peterkovd has repeatedly

She has appealed to

spread disinformation, denied the existence of
the Czech Republic, the COVID-19 pandemic,
claimed the Czech Republic was occupied by
NATO forces, alleged an attempt was made to
poison her in the hospital, and threatened that
mobilisation would be declared after President
Petr Pavel took office.
convicted disinformation agent Cermék, men-

She publicly supports
tioned above.
Verbal attacks

'The StopHatred (StopNenavisti) project by the
Forum 50% highlights gender-based violence
against female politicians and publicly active
women. This is a prevalent phenomenon both
in the real world and cyberspace and can be one
of the main barriers to increased political and
public participation of women. They encounter


https://www.idnes.cz/zpravy/domaci/dezinformace-boj-vlada-absence-strategicke-komunikace-odbornici-sbirka.A230915_083228_domaci_vank
https://www.idnes.cz/zpravy/domaci/dezinformace-boj-vlada-absence-strategicke-komunikace-odbornici-sbirka.A230915_083228_domaci_vank
https://www.irozhlas.cz/zpravy-domov/zaloba-dezinformace-blokovani-weby-zasah-nss_2308101501_cib
https://www.seznamzpravy.cz/clanek/domaci-zivot-v-cesku-kvuli-deni-u-soudu-s-peterkovou-je-obvinenych-osm-lidi-238778
https://www.seznamzpravy.cz/clanek/domaci-zivot-v-cesku-kvuli-deni-u-soudu-s-peterkovou-je-obvinenych-osm-lidi-238778
https://www.idnes.cz/zpravy/domaci/jana-peterkova-soud-dezinformace-poplasna-zprava.A231114_133734_domaci_sdlk
https://www.idnes.cz/zpravy/domaci/jana-peterkova-soud-dezinformace-poplasna-zprava.A231114_133734_domaci_sdlk
https://www.idnes.cz/zpravy/domaci/shromazdeni-policie-peterkova-cermak-zitko.A231106_132309_domaci_prch
https://www.idnes.cz/zpravy/domaci/shromazdeni-policie-peterkova-cermak-zitko.A231106_132309_domaci_prch
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stereotypical remarks regarding intelligence,
competence, and appearance, as well as
degrading and dehumanising comments. In the
Czech Republic, this is a topic that is not suf-
ficiently researched and remains systematically
unresolved.

Online civic space

Digital surveillance

'The government has approved a proposal accord-
ing to which the Czech Telecommunication
Office (CTU) is to ensure unified supervision
over new European regulations, thus becoming
the national coordinator of digital services. In
the future, its scope will expand to include
oversight of the regulation on digital services, a
portion of the data governance regulation, and
the data regulation. For example, it will grant
the status of trusted notifiers or authorised
research workers to applicants who meet the
legal conditions.

The new agenda of the office will strongly
impact the fundamental rights of citizens on
the internet, such as freedom of speech or
the right to information. The guardian of the
Czech internet should be politically independ-
ent. However, the Ministry of Industry and
Trade'" proposes abolishing the collective gov-
erning body. The current Council of CTU will

Liberties
Rule of Law Report
2024

be replaced by a chairman and two vice-chair-
men. According to the proposal, these indi-
viduals will be appointed and dismissed by
the government upon the recommendation of
the Minister of Industry and Trade. This will
lead to the concentration of decision-making
powers in a single person, who is additionally
appointed and dismissed solely at the discretion
of the government. It is necessary to introduce
safeguards for independence, rather than weak-
ening independence.

Digital attacks to IT infrastructure

According to the director of the association
VIA, nearly one-fifth of non-profit organi-
sations in the Czech Republic do not address
potential data leaks. Three-quarters do not have
basic security rules documented. The research
has shown that almost 40% of organisations
have encountered some form of cyberattack.
Nearly 50% of non-profits stated that they lack
sufficient funds for adequate security and use
personal computers as well as mobile phones.

Attacks, threats and hate speech online

The current government praises Czech non-
profit organisations, and President Petr Pavel
officially supports them. In June, he even
opened the castle to them during Children’s
Day. This marks significant progress compared


https://padesatprocent.cz/cz/o-nas/projekty/stopnenavisti-osveta-o-ruznych-formach-nasili-vuci-verejne-aktivnim-zenam
https://padesatprocent.cz/cz/o-nas/projekty/stopnenavisti-osveta-o-ruznych-formach-nasili-vuci-verejne-aktivnim-zenam
https://advokatnidenik.cz/2023/08/18/dohled-nad-jednotnymi-evropskymi-digitalnimi-predpisy-zajisti-ctu/
https://www.rekonstrukcestatu.cz/archiv-novinek/nezavislost-ctu-je-treba-s-novou-digitalni-agendou-posilit
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to the previous government led by Andrej Babi,
which repeatedly attacked the non-profit sector.
Similarly, former President Milo§ Zeman did
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not have a positive relationship with the non-

profit space, which he publicly expressed.

Key recommendations

e Ensure progress is made on creating systematic changes to address the discrimination of

the Roma people.

* Resolve the issue of same-sex marriage as soon as possible.

e Abolish the requirement for sterilisation for legal sex change.

Systemic human rights
violations

Systemic discrimination against Roma peo-
ple

One of the long-standing systemic human
rights problems in the Czech Republic is the
approach to the Roma people, their systemic
discrimination, marginalisation and ostraciza-
tion. However, a positive step in this area is the

establishment'"* of the position of Government

Commissioner for Roma Minority Affairs,
which was also praised by the UN High

Commissioner for Human Rights Volker

Turk.

'The Ministry of Education, Youth and Sports
commissioned a new analysis, which shows
that Roma children are still segregated within
the educational system. Diagnosed with a mild
mental disability, they are transferred from
regular elementary schools to special schools.
'These children are then less employable in the


https://hlidacipes.org/soros-neni-cimrman-predvolebni-utoky-na-neziskovky-jako-cesko-slovensky-politicky-folklor/
https://hlidacipes.org/soros-neni-cimrman-predvolebni-utoky-na-neziskovky-jako-cesko-slovensky-politicky-folklor/
https://vlada.gov.cz/cz/ppov/zmocnenci_vlady/vladni-zmocnenkyne-pro-zalezitosti-romske-mensiny-201904/
https://waps.ohchr.org/sites/default/files/documents/hrbodies/upr/sessions/session42/HC-letter-Czech-Republic-EN.pdf
https://waps.ohchr.org/sites/default/files/documents/hrbodies/upr/sessions/session42/HC-letter-Czech-Republic-EN.pdf
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labour market, which causes the state to lose
considerable money.""" According to the public
defender of rights, Roma pupils are diagnosed
with the mentioned diagnosis of mild mental
disability up to 10 times more often than their
non-Roma peers.'” The Ombudsman’s research
also shows that an average of 3.5% of pupils
attending primary schools are Roma. On the
contrary, among pupils with reduced educa-
tional needs, 26.2% comprise Roma pupils.
This undesirable situation could be improved
precisely by an improved diagnostic system for
pupils.””” After 16 years, the Czech Republic
has still not fulfilled its obligations arising from
the decision of the European Court of Human

Rights in D.H. v. Czech Republic.
Hate Speech

In mid-2023, the Ministry of the Interior
recorded 69 hate crimes. At the moment, the
police have resolved fewer than half (29).""” Hate

speech, incitement to hatred, and spreading

Liberties
Rule of Law Report
2024

alarmist (and/or disinformation) messages are
commonplace on social networks. However, the
police investigate significant cases.””’ An exam-
ple is a case arising from the terrorist attack
of the Hamas movement on Israel and the
subsequent Israeli-Palestinian armed conflict,
which saw the Supreme Prosecutor’s Office
issue an interpretative opinion on the legal
In this
context, for example, one of the demonstrations

assessment of possible hate speech.

in support of Palestine was banned in Prague
due to different interpretations of the slogan of
the demonstration “From the River to the Sea
Palestine will be free”, some of which may have
extremist undertones.'”” This case demonstrates
the conflict that can arise between the right to
freedom of expression and the right to protec-
tion from violence.

Same-sex marriage

In 2023, the initiative to enact the so-called
marriage for all, i.e. the right to marry also for


https://www.seznamzpravy.cz/clanek/domaci-zivot-v-cesku-diskriminace-romu-trva-zdrave-deti-konci-ve-specialnich-skolach-a-s-diagnozou-232324?_zn=aWQlM0QzMTM1ODgzMzIyODk2Njk0NjQ5JTdDdCUzRDE3MDUxNDE4MDcuNTIzJTdDdGUlM0QxNzA1MTQxODA3LjUyMyU3Q2MlM0RENDFCREU4MTFERjk0NUNEMUVCMTY1MEZGRDNCRTQwMw%3D%3D
https://www.seznamzpravy.cz/clanek/domaci-zivot-v-cesku-diskriminace-romu-trva-zdrave-deti-konci-ve-specialnich-skolach-a-s-diagnozou-232324?_zn=aWQlM0QzMTM1ODgzMzIyODk2Njk0NjQ5JTdDdCUzRDE3MDUxNDE4MDcuNTIzJTdDdGUlM0QxNzA1MTQxODA3LjUyMyU3Q2MlM0RENDFCREU4MTFERjk0NUNEMUVCMTY1MEZGRDNCRTQwMw%3D%3D
https://www.seznamzpravy.cz/clanek/domaci-zivot-v-cesku-diskriminace-romu-trva-zdrave-deti-konci-ve-specialnich-skolach-a-s-diagnozou-232324?_zn=aWQlM0QzMTM1ODgzMzIyODk2Njk0NjQ5JTdDdCUzRDE3MDUxNDE4MDcuNTIzJTdDdGUlM0QxNzA1MTQxODA3LjUyMyU3Q2MlM0RENDFCREU4MTFERjk0NUNEMUVCMTY1MEZGRDNCRTQwMw%3D%3D
https://www.seznamzpravy.cz/clanek/domaci-zivot-v-cesku-diskriminace-romu-trva-zdrave-deti-konci-ve-specialnich-skolach-a-s-diagnozou-232324?_zn=aWQlM0QzMTM1ODgzMzIyODk2Njk0NjQ5JTdDdCUzRDE3MDUxNDE4MDcuNTIzJTdDdGUlM0QxNzA1MTQxODA3LjUyMyU3Q2MlM0RENDFCREU4MTFERjk0NUNEMUVCMTY1MEZGRDNCRTQwMw%3D%3D
https://www.ochrance.cz/aktualne/podle_pravidel_pro_zaky_s_lehkym_mentalnim_postizenim_se_porad_uci_vice_romskych_deti_nez_by_odpovidalo_zastoupeni_romu_mezi_vsemi_skolaky/
https://www.ochrance.cz/aktualne/podle_pravidel_pro_zaky_s_lehkym_mentalnim_postizenim_se_porad_uci_vice_romskych_deti_nez_by_odpovidalo_zastoupeni_romu_mezi_vsemi_skolaky/
https://radiozurnal.rozhlas.cz/romske-deti-jsou-ve-vzdelavacim-systemu-stale-znevyhodnovany-rika-michal-cerny-z-9103208
https://radiozurnal.rozhlas.cz/romske-deti-jsou-ve-vzdelavacim-systemu-stale-znevyhodnovany-rika-michal-cerny-z-9103208
https://advokatnidenik.cz/2023/08/04/mv-letos-eviduje-69-nenavistnych-cinu-policie-objasnila-mene-nez-polovinu-z-nich/
https://advokatnidenik.cz/2023/08/04/mv-letos-eviduje-69-nenavistnych-cinu-policie-objasnila-mene-nez-polovinu-z-nich/
https://www.irozhlas.cz/zpravy-tag/nenavist
https://verejnazaloba.cz/wp-content/uploads/2023/12/1_sl_732_2023_14_male_stanovisko.pdf
https://www.irozhlas.cz/zpravy-domov/praha-magistrat-slogan-palestina-demonstrace-zakaz_2312012237_ava
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same-sex couples, was a major issue in Czech
society. Although it is up to each state to decide
on this issue, it marked a symbolic expression of
how the State is inclined towards equal rights
for all groups of people. Along with the pro-
posal for marriage for all, a proposal to amend
the constitution was also discussed in the sense
that only a union between a man and a woman
is considered a marriage. Currently, the situa-
tion seems to be that the rights of gay couples
could be equated with the rights of spouses,
however, a union for same-sex couples would be
In addition to the legal
aspect, the aforementioned symbolism is also

called a partnership.

important here, which in this case indicates
that the State still perceives same-sex couples as
somewhat inferior to heterosexual couples. At
the same time, the absolute majority of Czechs
support marriage for gay people.

Redefinition of rape

We see positive progress in the area of the
redefinition of rape, which was approved by the
government at the end of 2023."" According
to this new development, it will be important
to examine the will or defencelessness of the

victim in assessing whether rape has occurred.
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Originally, the definition was supposed to be
based on the victim’s disapproval, but this would
not pass the current Chamber of Deputies.

Ban on corporal punishment

In the past, the Czech Republic was criticised
by, for example, the European Committee for
Social Rights, because its legal system does not
contain an explicit prohibition of physical pun-
ishment for children. The Ministry of Justice
is currently working on an amendment to the

Civil Code.

Repeal of the sterilisation requirement for
legal gender change

Gradually, at the ministerial level, work is also
starting to abolish the sterilisation condition for
legal sex change. The Czech Republic is one of
the last countries in Europe that still has this
inhumane condition for official gender change
in the law.""' The plenum of the Constitutional
Court will soon also decide on the abolition
of the part of the Civil Code that anchors the

condition.


https://www.ceskenoviny.cz/zpravy/2434928
https://www.novinky.cz/clanek/domaci-vetsina-cechu-podporuje-manzelstvi-homosexualu-40435353
https://odok.cz/portal/veklep/material/ALBSCUSEM5LD/
https://ct24.ceskatelevize.cz/clanek/domaci/ne-znamena-ne-vlada-schvalila-zmenu-definice-znasilneni-opousti-podminku-pouziti-nasili-344332
https://ct24.ceskatelevize.cz/clanek/domaci/ne-znamena-ne-vlada-schvalila-zmenu-definice-znasilneni-opousti-podminku-pouziti-nasili-344332
https://www.novinky.cz/clanek/domaci-ministerstvo-chce-zakazat-telesne-tresty-deti-40447943
https://www.novinky.cz/clanek/domaci-zmena-pohlavi-bez-kastrace-i-kvuli-mladistvym-40447710
https://advokatnidenik.cz/2023/12/19/plenum-us-se-bude-znovu-zabyvat-podminkou-operace-pro-uredni-zmenu-pohlavi/
https://advokatnidenik.cz/2023/12/19/plenum-us-se-bude-znovu-zabyvat-podminkou-operace-pro-uredni-zmenu-pohlavi/
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Ratification of Istanbul Convention

The Czech Republic has still not ratified
the so-called Istanbul Convention (Council
of Europe Convention on Preventing and
Combating Violence Against Women and
Domestic Violence). Lawmakers are, with
exceptions, rather negative about the adoption
of the convention, given the fact that, according
to them, Czech law has sufficient guarantees for
the protection of victims of domestic violence.
'This is despite the fact that domestic violence
is still very present in the Czech Republic,
which is confirmed by the new action plan for
its prevention for the years 2023-2026, which is
inspired by the Istanbul Convention.

The government recommended that the
Chamber of Deputies should accept the con-
vention, ' but the Senate committee later
called it a superfluous ideological document.

Senator Chaldnkovd pointed out the possible
disruption of the traditional roles of men and
women in the event of the adoption of the

convention.'”* Senator Jirsa said the conven-

On the

contrary, Member of Parliament Zuna and

tion discriminated against men.
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Government Commissioner for Human Rights
Klara Simédckovd Lauren¢ikova —supported
the adoption of the Istanbul Convention, and
Laurenc¢ikovd points to the negative conse-
quences of its non-acceptance, including the
current high expenses for assistance to victims
Both chambers of the

Parliament are due to discuss the ratification of

of domestic violence.

the convention soon," " but so far only a round
table has taken place (without much progress).
Again, we are one of the last countries that has
not yet ratified the convention.


https://www.tojerovnost.cz/wp-content/uploads/2023/08/AP_DGPN-2023_final.pdf
https://www.irozhlas.cz/zpravy-domov/istanbulska-smlouva-umluva-snemovna-senat_2307260615_jgr
https://www.irozhlas.cz/zpravy-domov/nadbytecny-ideologicky-dokument-istanbulska-umluva-senat-ratifikace-ne_2308221424_nel
https://www.irozhlas.cz/zpravy-domov/nadbytecny-ideologicky-dokument-istanbulska-umluva-senat-ratifikace-ne_2308221424_nel
https://www.irozhlas.cz/zpravy-domov/istanbulska-umluva-vlada-ratifikace-ods-chalankova_2308260826_ank
https://www.novinky.cz/clanek/domaci-senatori-istanbulska-umluva-diskriminuje-muze-40438812
https://denikn.cz/minuta/1238964/
https://www.seznamzpravy.cz/clanek/domaci-politika-vahani-s-istanbulskou-umluvou-nas-negativne-poskozuje-tvrdi-zmocnenkyne-237147
https://www.seznamzpravy.cz/clanek/domaci-politika-vahani-s-istanbulskou-umluvou-nas-negativne-poskozuje-tvrdi-zmocnenkyne-237147
https://www.psp.cz/sqw/historie.sqw?o=9&t=486
https://www.novinky.cz/clanek/domaci-senatori-vyvraceli-myty-o-istanbulske-umluve-40446920
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Estonian Human Rights Centre (EHRC) is an independent public interest foundation dedicated to

the advancement of protection of human rights in Estonia. EHRC is engaged in research, monitor-
ing, advocacy and awareness-raising activities to advance the protection of human rights. The mission
of EHRC is to work together for Estonia to become a country that respects the human rights of each
person in the country. EHRC develops its activities according to the needs of the society. EHRC’s
focus is currently on the advancement of equal treatment of minority groups, diversity & inclusion,
the human rights of asylum seekers and refugees, hate speech and hate crime, and data and privacy.
EHRC coordinates the Estonian Diversity Charter. EHRC also monitors the overall human rights
situation in Estonia and publishes independent human rights reports about the situation in Estonia.
As a whole, EHRC carries out a broad-based, effective, and sustainable advocacy in the field of
human rights.

Key concerns

In the area of justice, the same issues persist
from the previous year — the state legal aid sys-
tem is underfunded and needs reform, and the
lack of human resources threatens the quality
of the justice system. While small steps have
been taken to solve these issues, more effort is
required.

As regards the anti-corruption framework, the
distribution of “roof money” (katuseraha) was
abolished, but significant and long-awaited

laws remain unadopted. The EU Directive
on Whistleblowing and legal amendments
requiring Members of Parliament to disclose
their lobbying meetings publicly are still not
implemented. On the other hand, it is positive
that there is a willingness to address the guide-
lines on conflicts of interest by developing a
draft amendment to the Anti-Corruption
Act, but the draft law has not yet reached the

Parliament.

Although Estonia has dropped in some inter-
national freedom of speech rankings, the


https://humanrights.ee/en/
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country has not enacted any laws restricting
media freedom, nor has it implemented any
new positive measures to support media free-
dom. Moreover, public authorities continue to
classify documents as “for internal use only”
without good reason.

Regarding checks and balances, laws have
been rushed through the Parliament with
minimal time for consultation with stake-
holders. The opposition’s obstruction has led
to draft laws being tied to votes of confidence
in the government. Furthermore, prisoners are
still prohibited from voting and further voting
restrictions are considered for Russian and
Belarusian citizens.

'There have been no major developments in the
Estonian civic space compared to last year,
and the EU Commission’s 2023 report did not
make any relevant recommendations in this

area.

Justice system

Key recommendations
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In terms of disregard of human rights obliga-
tions, two violations repeatedly pointed out
by the Chancellor of Justice and the Estonian
Human Rights Centre over the years remain
unaddressed.

State of play (versus 2022)

Justice system

Anti-corruption framework

Media environment and freedom of
expression and of information
Checks and balances

Enabling framework for civil society

Systemic human rights issues

Legend
Regression  No progress  Progress

o o

e Collaborate with the Estonian Association of Judges and the Council for Administration of
Courts to find solutions for the generational change among judges.

e Collaborate with the Estonian Bar Association to reform the state legal aid system.

Judicial independence

'The perception of independence of the judi-
ciary remains high among the general public.

According to a 2023 survey on the trust-
worthiness of institutions in Estonia, 71% of
respondents consider the courts trustworthy.
'This result matches the figure from the same
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survey conducted in 2021 and represents the
highest level of trust recorded.

'The Disciplinary Chamber of the Supreme
Court reviewed two cases in 2023. In the
first, the Chamber found a judge from Harju
County Court guilty of unjustifiably refusing
to administer justice by recusing himself from
handling a civil case.” In the second case, the
Chamber found another Harju County Court
judge guilty of delaying the settlement of civil
cases, violating the reasonable procedural time
requirement and not making court decisions
within the stipulated time. The judge admitted
that in many cases the resolution of the case
was delayed due to heavy workload, inadequate
work organisation and diagnosed burnout.

Quality of justice

In February 2023, the Parliament adopted
amendments to the Courts Act (Kohtute seadus),
establishing specialised departments in every
court. The amendments updated the manage-
ment’ structure of county courts, transferring
them from court-based management to sectoral
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management. In some courts, there has been
no opposition to the creation of departments
and the work is going smoothly. Other courts
have expressed that the reorganisation has not
been easy, but they are working to implement
the changes.

Accessibility of courts

On 31 January 2023, the Minister of Justice
amended the relevant regulation to increase
the fees paid to lawyers for providing state
legal aid.” This decision followed warnings
from the country’s Bar Association and the
Chancellor of Justice that the state legal aid
system is not sustainable or constitutional, as
the underfunding may pose a threat to the
right to a fair trial.” The hourly fees for all
types of state legal aid increased by up to 30%.
'The amendments also stipulate a fee for pre-
senting a court decision to a minor and a fee
for representing multiple individuals, among
other changes. The Ministry of Justice is also
analysing the possibility of creating additional
options alongside the Bar Association to
ensure uninterrupted service in case the need


https://www.riigikohus.ee/et/uudiste-arhiiv/uuring-kohtuid-usaldab-71-eestimaalastest
https://www.riigikohus.ee/sites/default/files/distsiplinaarasjad/distsiplinaarkolleegiumi%20otsus_9-13-22-3.pdf
https://www.riigikohus.ee/sites/default/files/distsiplinaarasjad/distsiplinaarkolleegiumi%20otsus_9-13-23-1.pdf
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/5f154ed9-4920-4bde-98c6-63af7f5f7264/
https://www.kohus.ee/sites/default/files/dokumendid/125.%20protokoll%2002.06.2023.pdf
https://www.kohus.ee/sites/default/files/dokumendid/125.%20protokoll%2002.06.2023.pdf
https://www.riigiteataja.ee/akt/103022023051
https://www.riigiteataja.ee/akt/103022023051
https://www.err.ee/1608626467/advokatuur-riigi-oigusabi-susteem-vajab-reformimist
https://www.oiguskantsler.ee/sites/default/files/field_document2/Ettepanek%20riigi%20%C3%B5igusabi%20osutamise%20eest%20makstava%20tasu%20m%C3%A4%C3%A4rade%20kohta.pdf
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for state legal aid unexpectedly increases or if
a representative with specific skills is required,
such as in cases related to children.

Lawyers have pointed out that the new fee
rates are still much lower than the market
rates. In addition, there is a cap on how many
hours can be invoiced — it may happen that
a fee can be requested for 1.5 hours of work,
even if the actual working time is, for exam-
ple, 4 hours. The head of the Bar Association
suggested that it might be fair if the state also
procured legal aid services through a tender,
like other services.

Resources of the judiciary

The lack of human resources has been high-
lighted as the biggest concern in the Estonian
legal system. Supreme Court Chief Justice
Villu Kéve has repeatedly drawn attention to
the challenges of generational change among
judges. Within the next five years, about 65
out of Estonia’s nearly 250 judges are eligible
for retirement, yet there are few candidates
competing to fill these positions. Last year,
three civil law judgeships in county courts
were left unfilled. Kove emphasised the need
to make working in the courts more attractive
for young people and to consider the changed
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expectations of upcoming generations regard-
ing their careers, for example, by creating
more opportunities for transitioning between
different professions, working flexibly or part-
time. Additionally, Kove believes that it is
necessary to review the social security benefits
for judges. Among other measures, the state
could make additional contributions to the
judges’ pension fund. According to Kave, it
is also worth considering easing the activity
restrictions on judges, such as allowing them
to engage more in activities such as entrepre-
neurship, provided that it does not interfere
with their primary duties.

In response to these concerns, in November
2023, the Ministry of Justice announced its
intention to develop a draft law amending
the Courts Act. The aim of the draft law is
to allow a judge to work part-time over an
extended period, to permit a judge to engage
in business activities (provided that it does
not conflict with the judges’ code of ethics or
impair the performance of a judge’s official
duties or independence), to give a higher-level
judge the competence to provide feedback to a
lower-level judge, and to make it easier to apply
for an extension of the maximum working
age.' This legislative initiative is currently in
the consultation process with other ministries.


https://www.err.ee/1608871424/riigi-oigusabi-osutavate-advokaatide-tasu-touseb-kuni-30-protsenti
https://www.sorainen.com/et/valjaanded/riik-peaks-hakkama-oigusabi-ostma-turupohise-hinnaga-nagu-muidki-teenuseid/
https://www.riigikohus.ee/et/uudiste-arhiiv/villu-kove-oigussusteemi-suurimaks-mureks-kvaliteetse-inimressursi-puudus
https://www.riigikohus.ee/et/uudiste-arhiiv/villu-kove-oigussusteemi-suurimaks-mureks-kvaliteetse-inimressursi-puudus
https://eelnoud.valitsus.ee/main/mount/docList/292f9aa6-fae0-47d2-bca7-726d4f09659f
https://eelnoud.valitsus.ee/main/mount/docList/292f9aa6-fae0-47d2-bca7-726d4f09659f
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On 6 December 2023, the Parliament adopted
a law that amends the Salaries of Higher
State Servants Act (Kérgemate riigiteenijate
ametipalkade seadus). Specifically, it modifies
the indexing of salaries in a way that reduces
the growth of salaries for higher-ranking
public servants in the four years following the
enactment of the law, in order to decrease the
deficit of the state budget. According to the
draft law, the salary increase for the Prime
Minister, members of the Supreme Court
(except the Chief Justice of the Supreme
Court), Prosecutor General, ministers, circuit,
county, and administrative court judges, and
other public servants will be reduced so that
the increase over a four-year period constitutes
half of the salary increase calculated according
to the existing methodology.”” During the
legislative process, the Estonian Association
of Judges asked Parliament to exclude judges
from the scope of the amendment in order
to ensure the sustainability of the judicial
system.” However, the final version of the
amended law still includes judges.
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Fairness and efficiency of the
justice system

Length of proceedings

The current government coalition in Estonia
has set a goal to continue with court reforms
to reduce the amount of bureaucracy in the
functioning of courts.” In August 2023, the
Ministry of Justice sent a legislative proposal
for a draft law to stakeholders for their opin-
ions, aiming to amend the rules of adminis-
trative court proceedings to enable faster and
more efficient resolutions of complex and volu-
minous administrative cases.” For example, it
is planned to give the courts the opportunity to
make an interim decision to identify the errors
in the contested administrative decision and to
give the administrative body the opportunity
to eliminate these deficiencies, after which the
court proceedings would continue from where
they left off. It is also planned to increase the
role of the court in compromise negotiations
and to set a time limit for the negotiations, as
well as making it possible to request a legal
opinion from the Supreme Court.

In January 2023, the European Court of
Human Rights found that Estonia had violated


https://www.riigikogu.ee/tegevus/eelnoud/eelnou/15ac4fd9-61f2-446d-b9f4-80e003028c36/
https://www.ekou.ee/doc/2023-10-27_EKoY-PSK-KRAPS.pdf
https://www.ekou.ee/doc/2023-10-27_EKoY-PSK-KRAPS.pdf
https://valitsus.ee/en/coalition-agreement-2023-2027
https://www.just.ee/uudised/ministeeriumi-ettepanek-muudaks-keeruliste-haldusasjade-lahendamise-efektiivsemaks
https://eelnoud.valitsus.ee/main/mount/docList/d7de932a-8cb9-4715-a9e1-fc2a2c9a2cdf
https://eelnoud.valitsus.ee/main/mount/docList/d7de932a-8cb9-4715-a9e1-fc2a2c9a2cdf
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Article 5 § 3 of the European Convention on
Human Rights (ECHR) due to the excessive
length of pre-trial detention of an applicant,
lasting approximately four and a half years,
calculated from the applicant’s remand in cus-
tody until his conviction by the first-instance
court. The Court acknowledged that the case

Anti-corruption framework

Key recommendations
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— which concerned organised crime — was par-
ticularly difficult to investigate for the authori-
ties and the courts, but it also noted that there
were periods of inactivity in the proceedings,
when no hearings were scheduled or held.
The Court awarded the applicant €4,500 in

compensation.

e Adopt the Protection of Whistleblowers Reporting Violations of European Union Law in
the Workplace Act currently under review in the Parliament, thereby transposing the EU

Directive on Whistleblowing.

* Adopt the necessary legal amendments for the Members of the Parliament to start making

their lobbying meetings public.

Levels of corruption

According to the Global Corruption Index
released by the international risk analysis
company Global Risk Profile (GRP), Estonia
dropped by one place in the 2023 Index and is
now ranked sixth, yet it continues to be among
the countries with a very low corruption risk.

In the 2022 Corruption Perception Index
published by Transparency International
in January 2023, Estonia remains stable

compared to previous years, sharing 14th-17th
place with Canada, Iceland and Uruguay, with
74 points.

Framework to prevent corruption

As a result of the work of an expert group
convened by the Government Office, an
open governance roadmap was created in
spring 2023 with the aim to improve inclusive
decision-making and strengthen cooperation


https://hudoc.echr.coe.int/?i=001-222655
https://risk-indexes.com/global-corruption-index/
https://www.transparency.org/en/cpi/2022
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in public affairs.”” The roadmap won the
annual title of Anti-Corruption Act 2023
from Transparency International Estonia. The
organisation found that the implementation of
the roadmap could result in clearer rules, more
appropriate methods for engaging with stake-
holders, improved skills and attitudes, and a

culture of cooperation.

General transparency of public deci-
sion-making (including public access to
information such as lobbying, asset dis-
closure rules and transparency of political
party financing)

For many years, the Network of Estonian
Nonprofit Organisations and other stakehold-
ers have criticised the system of distributing
“roof money” (katuseraha), a non-transpar-
ent method which allowed Members of the
Parliament to distribute state funds to NGOs at
their discretion once a year.”” In 2023, the new
coalition abolished the practice of katuseraha
distribution. Prime Minister Kaja Kallas stated
that the katuseraha system was non-transparent
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and not in accordance with principles of good
governance.

The previous composition of the Parliament
was lukewarm on regulating meetings with
lobbyists, and no major steps have been taken
since the spring elections. In November 2023,
the Anti-Corruption Select Committee of the
Parliament examined the opinion of political
groups on the possibility of regulating meet-
ings between lobbyists and Members of the
Parliament, in order to determine whether and
how to move forward with the issue.

Rules on preventing conflicts of interest in
the public sector

'The Ministry of Justice sent a draft amendment
to the Anti-Corruption Act for consultation
with ministries and civil society in November
2023. The draft amendment clarifies the obli-
gation of an official to remove themselves from
cases where a personal conflict of interest exists,
and introduces requirements for declaring new
types of assets, such as virtual currencies.
In addition, the draft clarifies the concepts


https://www.riigikantselei.ee/uudised/aasta-korruptsioonivastane-tegu-riigikantselei-avatud-valitsemise-teekaart
https://www.riigikantselei.ee/uudised/aasta-korruptsioonivastane-tegu-riigikantselei-avatud-valitsemise-teekaart
https://transparency.ee/uudised/korruptsioonivastase-teo-tunnustuse-palvis-avatud-valitsemise-teekaardi-koostamine
https://transparency.ee/uudised/korruptsioonivastase-teo-tunnustuse-palvis-avatud-valitsemise-teekaardi-koostamine
https://humanrights.ee/en/materials/inimoigused-eestis-2020/kogunemis-ja-uhinemisvabadus/
https://www.valitsus.ee/en/news/kallas-riigikogu-proper-budget-important-security-guarantee-estonia-0
https://www.valitsus.ee/en/news/kallas-riigikogu-proper-budget-important-security-guarantee-estonia-0
https://www.err.ee/1609156783/komisjon-uurib-riigikogu-fraktsioonidelt-lobistide-registri-kohta
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of “procedural restriction” and “connected
person”.

Measures in place to ensure whistleblower
protection and encourage reporting of cor-
ruption

After the 2023 parliamentary elections, the
draft law on the Protection of Whistleblowers
Reporting Violations of European Union
Law in the Workplace passed its first reading
in Parliament.” In its opinion, Transparency
International Estonia drew attention to the
fact that the substantive scope of the draft is
significantly limited and restricted to only
those employment-related infringements which
would also constitute infringements under EU
law. 'The organisation reiterated its position that
anyone who reports an infringement that took
place in the context of work should be pro-
tected. In the case of a narrower transposition
of the Whistleblower Directive, limited by a
clause stating that reports of breaches must be
related only to breaches of EU law, the whis-
tleblower has to navigate more than 140 pieces
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of EU legislation to find out whether the vio-
lation could be related to EU law. At the same
time, the organisation supports swift passage of
the draft law, as Estonia is one of the last two
EU Member States (out of 27) that have not
transposed the EU Whistleblower Directive.
Estonia missed the deadline to transpose
the Directive on 17 December 2021, and the
European Commission initiated infringement
proceedings against Estonia in January 2022.
The first draft of the Whistleblower Protection
Act,” which completed its first reading in the
Parliament in January 2022, sparked lively
social and political debate and raised concerns
about the potential creation of a major com-
plaint system.” Nearly 300 amendments were
proposed in the Parliament, which caused the
bill’s processing to stall. With the end of the
term of the Parliament, the draft law fell out of
the legislative process in February 2022.


https://eelnoud.valitsus.ee/main/mount/docList/f8ab3fea-b197-4ba1-85c7-36ffe672f788
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/cd8d14cd-35e1-4fd6-81f1-f23ce9e35a57/tooalasest-euroopa-liidu-oiguse-rikkumisest-teavitaja-kaitse-seadus
https://transparency.ee/uudised/seisukoht-tooalasest-euroopa-liidu-oiguse-rikkumisest-teavitaja-kaitse-seaduse-eelnoule
https://transparency.ee/uudised/seisukoht-tooalasest-euroopa-liidu-oiguse-rikkumisest-teavitaja-kaitse-seaduse-eelnoule
https://www.err.ee/1608888404/vilepuhuja-direktiivi-ulevotmise-tulevik-jaab-uue-riigikogu-otsustada
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/be649d11-1eb9-40c2-820b-14391f119fac/Rikkumisest%20teavitaja%20kaitse%20seadus/
https://transparency.ee/artiklid/vilepuhumise-seadus-puhub-ka-poliitkired-lokkele
https://www.err.ee/1608888404/vilepuhuja-direktiivi-ulevotmise-tulevik-jaab-uue-riigikogu-otsustada
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Media environment and media freedom

Key recommendations

e Authorities should refrain from introducing additional regulations that could lead to fur-

ther classification of public documents.

e Authorities should refrain from classifying documents without proper justification.

Media and telecommunications
authorities and bodies

In international freedom of speech rankings,
Estonia fell during the previous year. According
to Reporters without Borders (RSF), Estonia
ranked eighth out of 180 countries in the world
in 2023, down from fourth in 2022. The reason
for the fall is the risk of self-censorship by jour-
nalists due to the legal regulation of defamation
and cyber-bullying.” Estonia scores 93 out
of 100 in the Internet freedom assessment by
Freedom House, where 100 is perfect Internet

freedom.

In summer 2023, the Consumer Protection
and Technical Regulatory Authority (T'TJA)
proposed to include in the draft law amending
the Media Services Act an obligation for media
service providers to ensure truthful, unbiased

and balanced presentation of facts and events
in news programmes.’” In the context of this
obligation, T'TJA would have acted as an inde-
pendent media regulator for the entire media
market. The Association of Estonian Media
Companies stated in its feedback that it is abso-
lutely against the idea that the executive power
(T'TJA) could be an independent media regula-
tor, expressing that the press can only be inde-
pendent if it is neither directly nor indirectly
subject to the control of the executive power.
TTJA eventually expressed regret and clarified
that their proposal only concerned broadcasts
from third countries.” The Media Services Act
has not been updated yet.

Public trust in media

The Eurobarometer survey carried out last
autumn found that the credibility of Estonian


https://rsf.org/en/index
https://freedomhouse.org/explore-the-map?type=fotn&year=2023
https://www.postimees.ee/7807982/ttja-tahab-seadusega-reguleerida-meedia-erapooletust-ja-tasakaalukust
https://www.err.ee/1609025012/meedialiit-ttja-ei-saa-olla-terve-meediaturu-soltumatu-regulaator
https://www.err.ee/1609026515/ttja-peadirektor-meie-ettepanek-puudutab-ainult-kolmandate-riikide-saateid
https://www.err.ee/1609026515/ttja-peadirektor-meie-ettepanek-puudutab-ainult-kolmandate-riikide-saateid
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public TV and radio stations had fallen by 8%
in 2023 compared to the previous year. In 2022,
67% of respondents considered public TV and
radio stations to be trustworthy,”” compared to
59% in 2023." According to a public opinion
survey published in September 2023 by the
Government Office, 65% of the population
trusted Estonian media in covering the war in

Ukraine, down from 73% in February 2022.

Safety and protection of
journalists and other media
actors

Lawsuits and prosecutions against jour-
nalists (including SLAPPs) and safeguards
against abuse

An analysis commissioned by the Supreme
Court and the Ministry of Justice shows that
the nature of the offences on which the award
of compensation for non-material damage
suffered is based has changed in recent years.
While in the past compensation was mainly
awarded against media companies, it is now
being awarded increasingly for defamation on
social media and in comment sections. The
analysis examined the judgments issued in
civil cases from 2020 to 2022, where the court
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awarded compensation for non-material dam-
age suffered as a result of the aforementioned
infringements of personal rights. During the
analysed period, compensation for a violation of
personal rights was awarded in 71 cases, with
the average compensation amounting to €1,502
and the median compensation being €500 — the
number of cases where the compensation was
bigger or smaller than this amount was equal.
If the infringer was a private individual, the
median compensation was between €300 and
€500, but if the infringer was a media outlet or
channel, the median was significantly higher,
at €2,000.

Access to information and public documents

Over the past year, there has been debate and
public criticism regarding public authorities
classifying documents as “for internal use only”

In his
annual report, the Auditor General highlighted

merely for reasons of convenience.

a concerning trend of excessive classification
of documents. Addressing the Parliament, he
emphasised that even Members of Parliament
have faced barriers in accessing contracts and
documents, often for reasons that are not clearly
justified. Furthermore, he also noted that jour-
nalists frequently encounter obstacles in their
requests for information, frequently receiving


https://europa.eu/eurobarometer/api/deliverable/download/file?deliverableId=82684
https://europa.eu/eurobarometer/api/deliverable/download/file?deliverableId=89601
https://www.riigikantselei.ee/uuringud?view_instance=0&current_page=1
https://www.riigikohus.ee/et/uudiste-arhiiv/au-teotamise-eest-moistetakse-aina-enam-huvitisi-valja-eraisikutelt
https://www.err.ee/1609074941/dokumentide-massiline-salastamine-ak-marke-abil-jatkub
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material that is irrelevant to their inquiries.

Moreover, when the Ministry of Justice sent
a letter to state authorities in October 2023
inquiring about ways to improve data sharing,
the responses it received were mostly proposals
on what else could be classified.”’ Afterwards,

Checks and balances

Key recommendations
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the Association of Estonian Media Companies
expressed its disagreement with the attempts
of the ministries to restrict public information
more than before and opposed the idea that
more classification is in the public’s interest.

* Reduce the speed of the legislative process and ensure that citizens and interest groups

have the opportunity to participate.

e Lift the blanket ban on prisoners voting in elections.

e Refrain from depriving third-country nationals of their right to vote in local elections.

Process for preparing and
enacting laws

Framework, policy and use of impact as-
sessments, stakeholders’/public consulta-
tions (particularly consultation of judiciary
on judicial reforms), and transparency and
quality of the legislative process

After the parliamentary elections in March
2023, opposition parties organised a large-scale
obstruction to prevent the passing of amend-
ments to increase taxes and reduce family ben-
efits.” The opposition parties submitted more
than 1,000 amendments to the draft laws. In
June 2023, to avoid filibustering, the govern-
ment decided to bind the draft Family Benefits

Act and the amendments to tax laws to a vote of


https://news.err.ee/1609166419/estonian-ministries-would-like-to-restrict-public-access-to-many-documents
https://epl.delfi.ee/artikkel/120249201/juhtkiri-aitab-salastamisest-muudame-eesti-tagasi-avatud-riigiks
https://meedialiit.ee/meedialiit-ei-toeta-avaliku-teabe-suuremat-salastamist/
https://meedialiit.ee/meedialiit-ei-toeta-avaliku-teabe-suuremat-salastamist/
https://news.err.ee/1608971258/opposition-obstructs-tax-benefit-change-amendment-readings
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confidence in the government.” Since then, the
government has tied numerous other draft laws
to votes of confidence, including the draft law
to establish marriage equality. Opposition poli-
ticians criticised this approach, and complained
that the governing coalition did not hold a
debate on the issue of legalising same-sex mar-
riage."” President Alar Karis has also expressed
disagreement with tying so many amendments
to a vote of confidence in the government,
saying that if the government were to make all
proposed laws subject to a vote of confidence, it
would be manifestly unconstitutional and result
in the end of parliamentary democracy. He also
highlighted a recent Supreme Court decision
that warned against misusing both votes of
confidence and the filibuster. Prime Minister
Kaja Kallas reacted to President Karis by saying
that all of these laws were passed in accordance
with the Constitution and that the draft laws
were only subject to a vote of confidence when
they were obstructed, as the confidence vote is
the only weapon against filibustering.

The Chancellor of Justice has criticised the
hasty processing of draft laws and extremely
short consultation times, which can lead to
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mistakes.” Civil society representatives have
also recommended reducing the speed of the
legislative process, as it does not provide citi-
zens and interest groups the opportunity to

have their say.

Electoral framework

The Parliament (Riigikogu) is currently
reviewing a draft law amending the Riigikogu
Election Act. The aim of the draft law is to
make the regulation of electronic voting clearer
and eliminate the shortcomings that have arisen
in practice. The amendments would bring the
regulation established by the decisions of the
National Electoral Committee to the level of
law, making the regulation of electronic voting
more consistent with the principle of legality,
as well as being clearer and easier to monitor.
The functioning of electronic voting is not
fundamentally or technically changed by these
amendments. The second goal of the amend-
ments is to clarify the conditions and proce-
dures for the use of mobile devices in electronic
voting, specifying the roles and procedures for
establishing relevant technological require-
ments. The draft law creates a legal basis for the


https://valitsus.ee/en/news/government-bound-adoption-family-benefits-act-and-tax-changes-issue-confidence-riigikogu
https://valitsus.ee/en/news/government-bound-adoption-family-benefits-act-and-tax-changes-issue-confidence-riigikogu
https://news.err.ee/1609012979/opposition-accuses-coalition-of-not-holding-same-sex-marriage-debate
https://www.riigikohus.ee/et/lahendid/?asjaNr=5-23-31/18
https://news.err.ee/1609019039/president-karis-worried-about-government-s-excessive-use-of-confidence-vote
https://news.err.ee/1609019039/president-karis-worried-about-government-s-excessive-use-of-confidence-vote
https://www.err.ee/1608986558/madise-seaduseelnoudega-kiirustamine-toob-kaasa-vigu
https://humanrights.ee/materjalid/inimoigused-eestis-2024/
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introduction of Smart-ID, in addition to the

currently used personal identification tools.

Regarding the 2023 parliamentary elections,
17 complaints were submitted to the Supreme
Court, of which 12 were reviewed, and five
were left unreviewed. ' Eight of the reviewed
complaints were related to electronic voting. The
Supreme Court did not uphold any of the com-
plaints. Two complaints from the Conservative
People’s Party of Estonia (EKRE) challenging
the constitutionality of electronic voting gained
the most attention. Although the complaints
were not upheld, the Supreme Court empha-
sised the need to clarify the rules of electronic
voting to ensure compliance with constitutional
principles and better public understanding.

The Chief Justice of the Supreme Court pro-
vided a concurring opinion, agreeing that the
complaints were handled correctly, however,
he stressed that the rules of electronic voting
should be clearly defined and understandable

without special expertise.

The same has been recommended by the

OSCE/ODIHR election expert team, which
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observed the parliamentary elections in 2023.
They concluded that Estonia’s legal framework
complies with international standards, and the
organisation of the elections, including e-vot-
ing, was effective and lawful, although there
were some minor technical errors. One of the
recommendations of the expert team was that
election authorities should increase public trust
in e-voting, particularly by responding more
promptly to stakeholders” questions.

Limitations on the right to vote

'The coalition agreement of the current govern-
ment includes the goal of developing a legal
tramework for the “suspension of the right of
citizens of the Russian Federation and Belarus
to vote in local government elections in Estonia
without the need to amend the Constitution”.

'The Minister of the Interior has confirmed that
an analysis has been prepared by the Ministry
of Justice on the constitutionality of depriving
Russian citizens of the right to vote. Estonian
Public Broadcasting (ERR) requested access
to the analysis from the Ministry of Justice,


https://www.riigikogu.ee/tegevus/eelnoud/eelnou/aeb27fa7-e2b3-47a7-b096-54da0ea85730/riigikogu-valimise-seaduse-muutmise-ja-sellega-seonduvalt-teiste-seaduste-muutmise-seadus
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/aeb27fa7-e2b3-47a7-b096-54da0ea85730/riigikogu-valimise-seaduse-muutmise-ja-sellega-seonduvalt-teiste-seaduste-muutmise-seadus
https://www.riigikohus.ee/et/uudiste-arhiiv/riigikohtule-esitati-seoses-tanavuste-riigikogu-valimistega-17-kaebust
https://www.riigikohus.ee/et/lahendid?asjaNr=5-23-20/5
https://www.riigikohus.ee/et/lahendid?asjaNr=5-23-20/6
https://www.riigikohus.ee/et/lahendid?asjaNr=5-23-20/6
https://www.osce.org/files/f/documents/f/f/551179_0.pdf
https://www.osce.org/files/f/documents/f/f/551179_0.pdf
https://valitsus.ee/en/coalition-agreement-2023-2027
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however, the ministry refused to release it,
arguing that it is intended for internal use.

All prisoners in Estonia are still deprived of

their right to vote. This has been widely criti-
cised, including by the Supreme Court, which

Civic space

Key recommendations
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has found that the blanket ban on prisoners’
right to vote is contrary to the Constitution
interpreted in the light of the case law of the
European Court of Human Rights.” The
Ministry of Justice has stated that changing the
law is not in their immediate plans.

e Public meetings should not be banned; however, if such a measure is deemed necessary,
it must be a last resort and strongly justified.

e Amend the Penal Code in terms of criminalisation of hate speech in accordance with EU

law.

Freedom of association

Formation, establishment and registration
of associations, including rules on member-
ship

'The new Commercial Register Act entered into
force on 1 February 2023." The conditions of
the liquidation of NGOs have been slightly
clarified and, as a result, an organisation that
has been deleted from the register will be

allowed to continue its activities, which will
somewhat reduce bureaucracy. The change may
lead to a more forceful deletion of NGOs from
the register if they fail to submit their annual
reports. Experts, however, do not view this as a
violation of the freedom of association.


https://www.err.ee/1609065494/justiitsministeerium-pani-ak-templi-vene-kodanike-valimisoiguse-analuusile
https://www.riigiteataja.ee/kohtulahendid/fail.html?fid=206104838
https://adr.rik.ee/jm/dokument/14659136
https://www.riigiteataja.ee/en/eli/503012023001/consolide
https://www.riigiteataja.ee/akt/123122022024
https://humanrights.ee/en/materials/inimoigused-eestis-2024/kogunemis-ja-uhinemisvabadus/
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Freedom of peaceful assembly

Bans on protests

From 26 July to 2 August 2023, the Police
and Border Guard Board, a unified govern-
mental agency within the administrative area
of the Ministry of Interior responsible for law
enforcement and internal security, banned pub-
lic meetings in Narva motivated by Russian war

The basis

used was the section of the Law Enforcement

propaganda-related anniversaries.

Act that allows the prefect to prohibit a meet-
ing if “there is reason to believe that holding a
meeting creates a serious immediate threat and
the threat cannot be countered by using a less
infringing measure”.

'The Southern Prefecture of the Police and
Border Guard Board completely banned the
event “In support of the human rights of the
Palestinians — the right to life, the right to
humanitarian aid, the right to a future”, planned
for 18 November 2023 in Tartu Town Hall
Square,” this time on the basis of § 62 section
3 of the Law Enforcement Act, which prohibits
events inciting hatred, violence or discrimina-
tion. The reason given was that “other citizens
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may attend the meeting, using posters which
may contain justifications of aggression”.

Bans on the use of symbols/slogans in pro-
tests

In November 2023, the police removed five
people from a demonstration in Tallinn in
support of Palestine and took them to a police
station for further questioning. The people in
question were using the slogan “From the river
to the sea, Palestine will be free”. The police
fined the five people in question under § 151" of
the Penal Code, which prohibits supporting and
justifying international crime.”” Four of them
appealed the decision with the assistance of
the Estonian Human Rights Centre, explain-
ing that the people at the demonstration were
exercising their constitutional right to freedom
of expression and that their participation in
the demonstration was linked to their desire to
stand up for a peaceful world. The court was
asked to declare § 1511 of the Penal Code
unconstitutional and — consequently — invalid.
'The provision is intended to punish people who
intentionally support and justify international
crimes. According to the Estonian Human
Rights Centre, however, it currently also allows


https://news.err.ee/1609043627/police-ban-russian-war-propaganda-related-public-meetings-in-narva
https://humanrights.ee/en/materials/inimoigused-eestis-2024/kogunemis-ja-uhinemisvabadus/
https://news.err.ee/1609186429/ppa-banned-november-tartu-demonstration-planned-in-support-of-palestinians
https://news.err.ee/1609186429/ppa-banned-november-tartu-demonstration-planned-in-support-of-palestinians
https://humanrights.ee/en/materials/inimoigused-eestis-2024/kogunemis-ja-uhinemisvabadus/
https://news.err.ee/1609186075/police-impose-fines-on-5-participants-in-demonstration-in-support-of-palestine
https://news.err.ee/1609186075/police-impose-fines-on-5-participants-in-demonstration-in-support-of-palestine
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people to be punished if they have inadvertently

committed an infringement.

Policing practices, including dispersion of
protests, use of force

In spring 2023, the Law Enforcement Act was
brought into line with the Weapons Act, grant-
ing the right to also use munitions (e.g. various
grenades, gases) “as a last resort to counter an
immediate threat” when applying direct coer-
cion, in addition to physical force, special equip-
ment and weapons. The latter may only be used
by the police and Border Guard, the Internal
Security Service and the defence forces, and the
use of munitions in peaceful public gatherings
against crowds is prohibited.”” The amendment
was intended to better respond to extraordinary
hybrid threats, but experts say it could also have
a potential impact on freedom of assembly.

Freedom of expression and of
information

Rules on hate speech and their enforcement

On 12 June 2023, the government initiated
the Act Amending the Penal Code, the
Code of Criminal Procedure and the Code
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of Misdemeanour Procedure (incitement to
hatred and offences with a hate motive), which
passed its first reading in the Parliament on
27 September 2023. The new draft provides
for the punishment of individuals who incite
hatred in a way that may endanger public order.
According to the Explanatory Memorandum
of the draft, a public provocation that is likely
to lead to various offences, such as arson or
destruction of property, as well as to systematic
intimidation, persecution, discrimination or
humiliation of people, constitutes a threat to
the security of society.” The stakeholders were
pleased about the inclusion of disability as a new
protected group in the draft. However, they are
concerned that the Explanatory Memorandum
failed to explain why there are no plans to add
other categories, such as age and gender iden-
tity, which could also be directly affected by
hate speech.

Attacks and harassment

Physical attacks on people and property

On 11 June 2023, a Finnish pastor, attending
the Baltic Pride event as a speaker, was as-
saulted. The assailant, who was sober and held
Russian citizenship, hurled insults and ranted


https://humanrights.ee/en/2023/12/inimoiguste-keskus-poordub-valjendusvabaduse-kaitseks-kohtusse/
https://humanrights.ee/en/2023/12/inimoiguste-keskus-poordub-valjendusvabaduse-kaitseks-kohtusse/
https://www.riigiteataja.ee/akt/114032023021
https://humanrights.ee/en/materials/inimoigused-eestis-2024/kogunemis-ja-uhinemisvabadus/
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/da6b6990-df0b-460d-aa87-447d656e184f/karistusseadustiku-kriminaalmenetluse-seadustiku-ja-vaarteomenetluse-seadustiku-muutmise-seadus-vaenu-ohutamine-ja-vaenumotiiviga-kuriteod
https://www.riigikogu.ee/tegevus/eelnoud/eelnou/da6b6990-df0b-460d-aa87-447d656e184f/karistusseadustiku-kriminaalmenetluse-seadustiku-ja-vaarteomenetluse-seadustiku-muutmise-seadus-vaenu-ohutamine-ja-vaenumotiiviga-kuriteod
https://humanrights.ee/en/materials/inimoigused-eestis-2024/diskrimineerimise-keeld/
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about God’s wrath against homosexuals, be-
lieving he was fulfilling God’s will. The pastor

was hospitalised, and two others at the scene
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needed first aid. Police apprehended the suspect

and initiated a criminal investigation.

Key recommendations

e Amend the Electronic Communications Act to stop indiscriminate retention of communica-
tions data, thereby bringing Estonian law in line with EU law.

e Address the situation of prisoners with mental health disorders in accordance with the
recommendations of the Chancellor of Justice and the European Committee for the Pre-

vention of Torture.

Systemic human rights
violations

'The Chancellor of Justice has repeatedly drawn
attention to the issue of the treatment of pris-
oners with mental disorders. The situation in
the psychiatric department of prisons (located
in Tartu Prison) has remained unchanged for
years, and the prison has not followed the rec-
ommendations of the European Committee for

the Prevention of Torture" or the Chancellor
of Justice” that were issued in the past. These
recommendations concerned the ward’s living
conditions and therapy options, as well as video
surveillance and the use of restraint measures.

'The Estonian state has still not addressed the
issue of violation of privacy rights in relation to
the indiscriminate retention of communications
data of all Estonian residents. The Electronic


https://news.err.ee/1609004699/man-attacks-finnish-pastor-at-association-of-gay-christians-event
https://hudoc.cpt.coe.int/?i=p-est-20170927-en-15
https://www.oiguskantsler.ee/sites/default/files/field_document2/Kontrollk%C3%A4ik%20Tartu%20Vanglasse%20ja%20vanglate%20ps%C3%BChhiaatriaosakonda_1.pdf
https://adr.rik.ee/okk/dokument/14628992
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Communications Act § 111! requires general
and indiscriminate retention of metadata by
providers of electronic communications ser-
vices for one year from the date of the commu-
nication, which can be forwarded to the state
authorities listed in the act based on relevant
laws.”” In 2021, the Supreme Court confirmed
that indiscriminate retention of electronic
communications data based on § 111' (2) of the
Electronic Communications Act is in conflict
with EU law.” The Supreme Court’s decision
was based on a preliminary ruling of the CJEU
requested by the Supreme Court in the same
case.” The decision triggered amendments
to the Code of Criminal Procedure, which
as of 2022 requires judicial authorisation for
requesting communications data from service
providers for the purpose of criminal proceed-
ings, however, the Electronic Communications
Act remains unchanged. The action plan of the
Ministry of Justice does not include plans to
amend the Electronic Communications Act.
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Fostering a rule of law
culture

Contribution of civil society and
other non-governmental actors

The Estonian Human Rights Centre contrib-
utes to fostering a rule of law culture through
strategic litigation — by offering legal aid to
people whose cases are of strategic significance,
with the aim to influence the quality of law and
its implementation.”" A strategic litigation case,
concerning access to information, freedom of
speech, and protection of private and family
life of asylum seekers in a detention centre,
recently reached a successful end. According
to the internal rules of the detention centre,
all detainees (asylum seekers and returnees)
used to be subject to a ban on using mobile
phones and the internet. A detained asylum
seeker approached the Estonian Human Rights
Centre, after requesting access to the internet
and a mobile phone in the detention centre and
being refused. The Estonian Human Rights
Centre, on behalf of the asylum seeker, turned
to the Administrative Court. The latter upheld
the complaint and referred the case to the
Supreme Court for constitutional review. On
20 June 2023, the Supreme Court declared the

provision of the internal rules of the detention


https://www.riigiteataja.ee/en/eli/518032022002/consolide
https://www.riigiteataja.ee/akt/127022022003
https://www.riigikohus.ee/et/lahendid?asjaNr=1-16-6179/111
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:62018CJ0746
https://www.just.ee/strateegilised-alusdokumendid
https://humanrights.ee/en/topics-main/equal-treatment/strategic-litigation/
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centre which prohibited mobile phones to be
in conflict with the Constitution and therefore
invalid.

Another way civil society has contributed to fos-
tering a rule of law culture has been by helping
voters make educated choices in the elections
by publishing analyses of election programmes
of political parties. Before the 2023 parliamen-
tary elections, various advocacy organisations
compiled such analyses, covering topics such
as human rights,” equal treatment and gender
equality,” LGBT+ rights,” children’s rights,

mental health,”” green thinking,” and animal

rights.
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https://www.riigiteataja.ee/kohtulahendid/fail.html?fid=342231539
https://humanrights.ee/2023/02/valimislubaduste-analuus-2023/
https://feministeerium.ee/pedagoogiline-valgusfoor/
https://www.lgbt.ee/post/lgbt-valimiskompass
https://www.lastekaitseliit.ee/et/organisatsioon/meie-tegevused/et-organisatsioon-meie-tegevused-ettvotmised-erakondade-valmisprogrammide-analuus-2023/
https://peaasi.ee/valimisprogrammid/
https://www.terveilm.ee/leht/rohekompass/
https://loomus.ee/loomuse-valimiskompassi-analuus/
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VoxPublic is a non-profit organisation composed of a permanent team of four advocacy specialists

based in Paris. It is governed by a seven-member executive board and receives support from an active

community of volunteers, the ‘VoxPublic Agora’ members. The association was created in 2016 and

ever since has been working on empowering French civil society organisations and citizen initiatives

in their advocacy actions. VoxPublic thereby provides support and capacity-building to victims of

discrimination and social injustices wishing to challenge decision-makers. VoxPublic also works with

issues regarding the rule of law, respect for fundamental freedoms, and the protection of the dem-

ocratic space, which are essential for civil society actors to defend their causes. VoxPublic provides

partners with operational support in terms of campaign building, networking, strategic document

writing, as well as strategic use of social media and media.

Key concerns

There has been no progress on the recommen-
dations of the European Commission in their
annual Rule of Law Report. A reform has
allocated more financial resources to the justice
system. However, at the same time, judicial
police now fall under the control of prefects
(representatives of the State at the department
level) and the Ministry of the Interior, limiting
the autonomy of the judiciary in investigations.
'The Court of Justice of the Republic has once
again demonstrated its lack of impartiality.

Anti-Corruption Framework

Regarding the anti-corruption framework, dur-
ing Emmanuel Macron’s presidency, ministers
and advisors implicated in corruption or moral
offence cases did not step down. Simultaneously,
civil society organisations fighting against
impunity, like Anticor, have experienced con-
straints on their legal advocacy power.

Media Environment and Media Freedom
As it concerns the media environment and

media freedom, France fell from 34th to 26th
place in the press freedom index of Reporters


https://www.voxpublic.org/?lang=en
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Without Borders. The NGO warned about the
risks posed by the concentration of media in the
hands of a few major leaders in the economic
and financial world.

Checks and Balances

In the area of checks and balances, due to a
relative majority in the National Assembly, the
government extensively employs a legislative
procedure known as 49.3’, allowing it to impose
legislative texts without a vote in the Assembly.

'This article has been used 23 times in 2023.
Civic Space

Regarding civic space, the government dis-
proportionately employs the ‘separatism law’
to request the dissolution of associations and
prohibit numerous demonstrations. The envi-
ronmental movement is also subjected to exten-
sive surveillance measures by anti-terrorism
intelligence services.

Disregard of Human Rights Obligations and
Other Systemic Issues Affecting the Rule of
Law Environment

In relation to the disregard of human rights ob-
ligations and other systemic issues affecting the
rule of law environment, the overpopulation in
prisons, excessive use of force, police violence,
racial profiling, and deportations to countries
where the risk of torture exists are major con-
cerns raised by civil society and international
institutions. Despite these warnings, the gov-
ernment appears indifferent, even admitting a

willingness to disregard the judgments of the
European Court of Human Rights (ECtHR).
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Justice system

Key recommendations

e Abolish the Court of Justice of the Republic.
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* Restore judicial police independence and provide the means for its follow-through.

Judicial independence

Appointment and selection of judges, prose-
cutors and court presidents

'The Court of Justice of the Republic is tasked
with judging government members for crim-
inal or delinquent acts committed in the
course of their duties. The Court of Justice of
the Republic (CJR) consists of fifteen judges:
twelve parliamentarians (including six depu-
ties and six senators) and three judges of the
Court of Cassation, the highest court in the
French judiciary. Despite promises from several
Presidents of the Republic to abolish it, includ-
ing Emmanuel Macron, the CJR in 2023 raises
major concerns regarding its impartiality and
independence.

The recent trial of Eric Dupond-Moretti, the
sitting Minister of Justice accused of conflict of

interest,” highlights these concerns. He faced
accusations of leveraging his ministerial posi-
tion to settle personal scores with judges, whom
he had previously criticized during his tenure as
a lawyer. Notably, following his appointment,
he instigated two administrative investiga-
tions.” Although the Court acknowledged an
objective conflict of interest, it concluded the
absence of intent from the minister. The result
of this procedure followed a well-known for-
mula in France, according to which the minis-
ter is found ‘liable but not guilty’. This decision
has fuelled the criticisms about the Court as
symbolizing a two-tier justice system, deliver-
ing unconvincing convictions and inconsistent
judgments. The impartiality of the Court, com-
posed not of judges but of politicians, is also
questioned: on one hand, political allies may be
inclined towards leniency; on the other hand,
opponents may lean towards severity. This kind
of justice must be biased, or suspected of being


https://www.legifrance.gouv.fr/loda/id/JORFTEXT000028056315/
https://www.legifrance.gouv.fr/loda/id/JORFTEXT000028056315/
https://www.francetvinfo.fr/politique/eric-dupond-moretti/eric-dupond-moretti-juge-pour-conflit-d-interets-le-guide-pour-tout-comprendre-au-proces-inedit-d-un-ministre-de-la-justice-en-exercice_6145950.html
https://www.francetvinfo.fr/politique/eric-dupond-moretti/eric-dupond-moretti-juge-pour-conflit-d-interets-le-guide-pour-tout-comprendre-au-proces-inedit-d-un-ministre-de-la-justice-en-exercice_6145950.html
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so. Regardless of the decision rendered, its
authority is bound to be contested.

Promotion of judges and prosecutors

In the French judicial system, prosecutors
remain under the authority of the Minister of
Justice. Even if the Minister of Justice commits
not to give specific instructions to prosecutors,
they still receive general political recom-
mendations. Moreover, their promotion still
depends on the minister. Therefore, the insti-
tutional arrangement cannot guarantee their
independence.

Quality of justice

Resources of the judiciary (human/finan-
cial/material)

The recent justice reform by Eric Dupont-
Moretti foresees an increase in the budget,
rising from €9.6 billion in 2023 to nearly €11
billion by 2027. The reform also includes new
hires. The Magistrates’ Union considers “these
additional resources as significant and ben-
eficial for the French judiciary. However, it
expresses some reservations about the ambition
of the law, emphasizing the lack of an overall
vision.” More specifically, the reform does not
include measures to address the issue of prison
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overcrowding in France despite the increase
in budget. On the contrary, it strengthens the
expedited trial procedures,” known to lead to
a significant increase in the prison population.
'The lack of structural responses to this problem
casts doubt on the sufficiency of the additional

resources.
Other

'The reform of the judicial police, which refers
to the whole criminal investigation system,
has sparked strong opposition and brought
together, in an unprecedented manner, magis-
trates, police officers, and lawyers. This reform
is built on the departmentalisation of police
services and aims to centralize their command
under the authority of a Departmental Director

of National Police (DDPN), placed under the

jurisdiction of the prefect.

Presented as a mere reorganisation of these
services, the reform in reality embodies a new
philosophy of police action, particularly focused
on public security at the expense of prolonged
investigations (such as combating organized
crime or corruption, for example). A conse-
quence of the reform is that many investigators
from the judicial police have been diverted
from their mission and instead, mobilized for
other tasks.


https://www.lemonde.fr/idees/article/2023/12/14/la-cour-de-justice-de-la-republique-n-etant-pas-adaptee-a-sa-fonction-il-reste-a-en-tirer-les-consequences_6205768_3232.html
https://www.lemonde.fr/idees/article/2023/12/14/la-cour-de-justice-de-la-republique-n-etant-pas-adaptee-a-sa-fonction-il-reste-a-en-tirer-les-consequences_6205768_3232.html
https://www.francetvinfo.fr/societe/justice/plan-d-action-de-la-justice-une-reaction-mitigee-de-la-part-du-syndicat-de-la-magistrature_5582556.html
https://www.francetvinfo.fr/societe/justice/plan-d-action-de-la-justice-une-reaction-mitigee-de-la-part-du-syndicat-de-la-magistrature_5582556.html
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'The reform also raises concerns among magis-
trates regarding the independence of investiga-
tors and the preservation of the confidentiality
of investigations. According to criminal lawyer
Sarra Dajean, “Entrusting the management of
the judicial police to the departmental direc-
tor of national police, rather than solely under
the authority of the prosecutor or examining
magistrate, dangerously affirms the executive
power’s right to have a say over the progress
of judicial investigations. By strengthening
executive control over the judicial police, this
reform mechanically weakens the connection
with judicial authority.” This represents a gen-
uine political takeover of the judicial police, a
service that was previously little criticized but
overall had proven its ability to reach the exec-
utive power, particularly when investigating
corruption cases.

Fairness and efficiency of the
justice system

Respect for fair trial standards including in
the context of pre-trial detention

France was condemned in December 2023, in
an emblematic case in front of the ECtHR:
Syndicat des Journalistes de France and others v.
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France. The ECtHR recognized a breach to the
journalist’s rights to fair trial. The Syndicat des
Journalistes de France highlights in their press
release:

“To our knowledge, this is the first time that
Judges of the Cour de Cassation [highest judicial
court in France] have been officially criticized
for their lack of impartiality. The French gov-
ernment, which has lost out in this case, has three
months in which to refer the case to the Grand
Chamber of the ECtHR.

During the urban unrest following the death
of Nahel Merzouk (17 years old), who was
killed by a police officer, over 3,600 individuals
were placed in police custody. These arrests
resulted in numerous swift court appearances
and harsh convictions. On Wednesday, 19
July on RTL, Justice Minister Eric Dupond-
Moretti announced that 1,056 people had been
sentenced and 600 were currently imprisoned.
Among those sentenced, 742 received a custo-
dial sentence with an average duration of 8.2
months of incarceration.

Following the Minister of Justice’s statement,
which called for a “quick, firm, and systematic”
judicial response, ’ many lawyers have expressed


https://www.dalloz-actualite.fr/node/reforme-organique-de-police-judiciaire-non-dits-et-perspectives
https://actu.fr/societe/politique-un-tres-grave-recul-de-l-etat-de-droit-une-reforme-de-la-police-qui-inquiete_52971431.html
https://actu.fr/societe/politique-un-tres-grave-recul-de-l-etat-de-droit-une-reforme-de-la-police-qui-inquiete_52971431.html
https://www.snj.fr/article/magistrats-pris-en-flagrant-délit-de-conflit-d’intérêt-la-france-condamnée-par-la-cedh-1796464432
https://www.snj.fr/article/magistrats-pris-en-flagrant-délit-de-conflit-d’intérêt-la-france-condamnée-par-la-cedh-1796464432
https://www.lemonde.fr/societe/article/2023/07/19/emeutes-plus-de-1-000-personnes-ont-ete-condamnees-et-600-personnes-incarcerees-selon-eric-dupond-moretti_6182603_3224.html
https://www.lemonde.fr/societe/article/2023/07/19/emeutes-plus-de-1-000-personnes-ont-ete-condamnees-et-600-personnes-incarcerees-selon-eric-dupond-moretti_6182603_3224.html
https://www.francetvinfo.fr/faits-divers/adolescent-tue-par-un-policier-a-nanterre/violences-apres-la-mort-de-nahel-eric-dupond-moretti-appelle-a-une-reponse-judiciaire-ferme-y-compris-pour-les-parents_5922761.html
https://www.francetvinfo.fr/faits-divers/adolescent-tue-par-un-policier-a-nanterre/violences-apres-la-mort-de-nahel-eric-dupond-moretti-appelle-a-une-reponse-judiciaire-ferme-y-compris-pour-les-parents_5922761.html
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concerns regarding the nature of these con-
victions. This apprehension is notably rooted
in the fact that a significant number of these
convictions were obtained through simplified
and expedited investigations, since 905 indi-
viduals were judged through the procedure of
immediate appearance.

'The widespread use of immediate appearances,
which does not afford the accused the oppor-
tunity to adequately prepare their defence, the
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lack of personalized sentencing, and the sever-
ity of the convictions have all faced substantial
criticism.""  According to the Magistrates’
Union, this wave of arrests is perceived as a
display of authority to convey a message of
strictness. “In such a context, and under polit-
ical and media pressure, judges are unable to
maintain the necessary impartiality to adju-
dicate individuals with complete equanimity”,

asserts the Magistrates’ Union.

Anti-corruptionframework, ©

Key recommendations

e The authorization of an association to take legal action in corruption cases should not
belong to the jurisdiction of the government (Minister of Justice), but rather to an inde-
pendent authority, such as the Defender of Rights.

e Establishing a unified platform to publish all documents submitted by lobbyists to public
decision-makers (parliamentarians, government members and their teams, local author-
ities), along with the interactions between them, would enable citizens to be informed. In
case of need, citizens could propose counter-expertise and arguments in support of the

public interest.

e Strengthen judicial independence by entrusting all investigations related to the integrity
of public officials solely to independent examining magistrates, rather than prosecutors
under the supervision of the Minister of Justice.


https://www.francetvinfo.fr/faits-divers/adolescent-tue-par-un-policier-a-nanterre/on-a-sacrifie-l-individu-au-profit-de-la-collectivite-apres-les-emeutes-la-severite-des-condamnations-en-justice-pose-question_5934383.html
https://www.francetvinfo.fr/faits-divers/adolescent-tue-par-un-policier-a-nanterre/on-a-sacrifie-l-individu-au-profit-de-la-collectivite-apres-les-emeutes-la-severite-des-condamnations-en-justice-pose-question_5934383.html
https://www.francetvinfo.fr/faits-divers/adolescent-tue-par-un-policier-a-nanterre/on-a-sacrifie-l-individu-au-profit-de-la-collectivite-apres-les-emeutes-la-severite-des-condamnations-en-justice-pose-question_5934383.html
https://information.tv5monde.com/societe/incarcerations-suite-la-mort-de-nahel-ce-quon-pu-critiquer-cest-labsence-dindividualisation
https://information.tv5monde.com/societe/incarcerations-suite-la-mort-de-nahel-ce-quon-pu-critiquer-cest-labsence-dindividualisation
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Levels of corruption

'The 2022 edition of Transparency International’s
“Together Against Corruption’ annual report
was released at the beginning of 2023. With
a score of 72 out of 100 and securing the 21st
position in the rankings, France reaffirms its
position in the leading group of the Corruption
Perceptions Index in the public sector for 2022.
Despite gaining one point and one place in the
rankings since the previous year, the country
has only made modest progress, with a total of
two points and two places gained since 2017,
indicating a relatively low-intensity effort in the
fight against corruption.

'The National Financial Prosecutor’s Office has
initiated a judicial investigation into suspicions
of ‘misappropriation of public funds’, ‘breach
of trust’, and ‘conflict of interest’ in the man-
agement of the Marianne Fund, established
in 2021 by former Secretary of State Marlene
Schiappa to combat ‘religious separatism’. Out
of the 17 funded associations, two of them have
come under particular scrutiny because they
yielded insufficient results in comparison to the
resources they received through the granted
subsidies. These two organisations appear to
have fallen short of implementing what they
initially presented to defend the values of the
Republic on social media.
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The first organisation produced limited content
that failed to generate significant engagement.

The second organisation created content that
did not to align with the project’s specifications
or requirements."” This criticism raises concerns
about the effective utilization of the allocated
tunds and the organisations’ ability to fulfil their
intended objectives. In July 2023, the Senate’s
inquiry committee delivered highly critical
conclusions regarding the minister’s decisions,
describing it as a “flasco” and citing a selection
of “friendly associations” led by acquaintances
of the Secretary of State.” The committee also
highlighted a “hasty, opaque, and fragmented”

selection process.

Framework to prevent
corruption

General transparency of public deci-
sion-making (including public access to
information such as lobbying, asset dis-
closure rules and transparency of political
party financing)

It is unacceptable that the arguments put forth
by lobbyists are communicated in complete
opacity. Measures of transparency should be
implemented, as being adequately informed is
crucial to civil society ‘s capacity to respond
effectively to the arguments presented by


https://transparency-france.org/wp-content/uploads/2023/06/Rapport-dactivite-2022_WEB-1.pdf
https://www.publicsenat.fr/actualites/societe/luseppm-principale-beneficiaire-du-fonds-marianne-peine-a-justifier-lutilisation-des-subventions
https://www.publicsenat.fr/actualites/societe/luseppm-principale-beneficiaire-du-fonds-marianne-peine-a-justifier-lutilisation-des-subventions
https://www.publicsenat.fr/actualites/societe/fonds-marianne-on-ne-nous-a-jamais-interdit-de-faire-des-contenus-politiques-assure-la-presidente-de-reconstruire-le-commun
https://www.publicsenat.fr/actualites/societe/fonds-marianne-on-ne-nous-a-jamais-interdit-de-faire-des-contenus-politiques-assure-la-presidente-de-reconstruire-le-commun
https://www.lemonde.fr/politique/article/2023/07/06/fonds-marianne-la-commission-d-enquete-du-senat-fustige-un-fiasco-fait-d-opacite-et-de-desinvolture_6180819_823448.html
https://www.lemonde.fr/politique/article/2023/07/06/fonds-marianne-la-commission-d-enquete-du-senat-fustige-un-fiasco-fait-d-opacite-et-de-desinvolture_6180819_823448.html
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lobbying groups. Since the enactment of the
‘Loi Sapin™ in 2016, the High Authority for
Transparency in Public Life, an independent
administrative entity, has been tasked with the
responsibility of maintaining the public regis-
ter of interest representatives and overseeing
their activities. However, a significant num-
ber of influencing activities go unrecognized,
prompting the need to broaden the definition
of interest representatives.

Presently, activities that fall outside the scope
of lobbying or being identified as a lobbyist

include:

* A company whose employees collectively
spend less than 50% of their time on lob-
bying and engage in fewer than 10 lobby-
ing actions per year.

*  Special interest activities solicited by pub-
lic actors or communication not initiated
by interest representatives.

* Interest representation that does not con-
stitute the main activity of the individual
or is not done regularly.

* Special interest activities conducted by

religious associations.

According to Anticor, an anti-corruption
organisation, all these conditions serve to

Liberties
Rule of Law Report
2024

bypass the transparency obligations of the
interest representatives’ register. It is imperative
to broaden the definition of interest representa-
tives for greater accountability.

Measures in place to ensure whistleblower
protection and encourage reporting of cor-
ruption

The transposition of the European directive
on whistleblower protection into French law,
known as the ‘Waserman’ law,’ alongside its
implementing decree dated 3 October 2022,
brings about significant changes to the existing
rules. Noteworthy modifications encompass:

* Anexpanded definition of whistleblowing;

* A broader range of individuals eligible
to report or enjoy protection related to
whistleblowing;

* Introduction of new procedural rules,
which aim at minimizing the risks of
experiencing pressure.

While the substantive alterations primarily per-
tain to general whistleblowing, designated as
‘internal professional alerts’, the new framework
also encompasses what are termed ‘sectoral’
alerts falling under specific regulations. In brief,
different authorities are in charge of providing
protection to whistleblowers depending on the


https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000033558528
https://www.anticor.org/2022/04/07/les-15-propositions-danticor-pour-une-presidence-ethique/
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000045388745
https://www.legifrance.gouv.fr/jorf/id/JORFTEXT000046357368
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sector that the information concerns. However,
the legislation aims at establishing a ‘common
foundation’ of minimum safeguards applicable
to all whistleblowers, regardless of whether
the report falls under the general or specific
regime. Moreover, the Defender of Rights has
to protect and defend all whistleblowers’ rights,
directing, informing and advising them during
the procedure. Finally, in October 2023, the
Competition Authority instituted a dedicated
system for collecting and processing all whistle-
blower reports, accessible through its website.

'These provisions have been integrated and put
into practice by administrative authorities in

2023.

Any other relevant measures to prevent cor-
ruption in the public and private sector

According to Transparency International,
France has demonstrated positive steps by estab-
lishing key institutions such as the National
Financial Prosecutor’s Office (PNF — founded
in 2013), the High Authority for Transparency
in Public Life (established in 2013), and the
French Anti-Corruption Agency (AFA - estab-
lished in 2016). However, these institutions
currently face a critical shortage of resources,
administrative staft, and a lack of political will
to effectively combat corruption.
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In a potentially positive development, Bruno Le
Maire, the Minister of the Economy, Finance,
and Industrial and Digital Sovereignty, has
revealed plans for a future initiative aimed at
combating corruption and improving the 2016
law in early 2024. However, specific details
regarding the content of this plan were not

provided.

Investigation and prosecution of
corruption

Effectiveness of investigation and appli-
cation of sanctions for corruption offences
(including for legal persons and high level
and complex corruption cases) and their
transparency, including as regards to the
implementation of EU funds

Nicolas Sarkozy Case:

Former President of the Republic from 2007
to 2012, Nicolas Sarkozy, received on 17
May 2023, a three-year prison sentence, with
one year served, for corruption and influence
peddling. This reaffirmed the conviction, an
unprecedented consequence for a former head
of state.”’ Additionally, Nicolas Sarkozy has
been deprived of his civil rights for three years,


https://transparency-france.org/wp-content/uploads/2023/06/Rapport-dactivite-2022_WEB-1.pdf
https://www.francetvinfo.fr/replay-radio/le-brief-eco/loi-anti-corruption-bruno-le-maire-annonce-un-futur-plan-pour-lutter-contre-ce-ver-qui-peut-pourrir-la-democratie_6207963.html
https://www.francetvinfo.fr/replay-radio/le-brief-eco/loi-anti-corruption-bruno-le-maire-annonce-un-futur-plan-pour-lutter-contre-ce-ver-qui-peut-pourrir-la-democratie_6207963.html
https://www.francetvinfo.fr/politique/nicolas-sarkozy/affaire-des-ecoutes-nicolas-sarkozy-condamne-en-appel-a-trois-ans-d-emprisonnement-dont-un-an-ferme-pour-corruption-et-trafic-d-influence_5828717.html
https://www.francetvinfo.fr/politique/nicolas-sarkozy/affaire-des-ecoutes-nicolas-sarkozy-condamne-en-appel-a-trois-ans-d-emprisonnement-dont-un-an-ferme-pour-corruption-et-trafic-d-influence_5828717.html
https://www.lemonde.fr/societe/article/2023/11/16/la-confirmation-de-l-annulation-de-l-agrement-d-anticor-une-decision-revoltante-qui-ebranle-le-combat-contre-la-corruption-pour-l-avocat-de-l-association_6200510_3224.html
https://www.lemonde.fr/societe/article/2023/11/16/la-confirmation-de-l-annulation-de-l-agrement-d-anticor-une-decision-revoltante-qui-ebranle-le-combat-contre-la-corruption-pour-l-avocat-de-l-association_6200510_3224.html
https://www.lemonde.fr/societe/article/2023/11/16/la-confirmation-de-l-annulation-de-l-agrement-d-anticor-une-decision-revoltante-qui-ebranle-le-combat-contre-la-corruption-pour-l-avocat-de-l-association_6200510_3224.html
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rendering him ineligible for running for public

office.

His legal team promptly announced their inten-
tion to appeal to the Court of Cassation. As the
Paris Court of Appeal did not include a request
for the provisional execution of the sentence in
its decision, the execution of this conviction is
suspended pending the outcome of this appeal.
Consequently, the former head of state is not
currently subject to electronic monitoring, and
his civil rights remain intact during this appeal.

Sarkozy’s two co-defendants, his longstand-
ing lawyer Thierry Herzog and former senior
magistrate Gilbert Azibert, were also convicted
for corruption and influence peddling, as well
as sentenced to the same terms. Legal expert
'Thierry Herzog is additionally prohibited from
practising his profession for three years. These
convictions stem from a ‘sub-case’ discovered
during investigations into the financing of
Nicolas Sarkozy’s 2007 presidential campaign
by Libya, another ongoing legal matter.

Potential obstacles to investigation and
prosecution of high-level and complex cor-
ruption cases (e.g. political immunity regu-
lation)

Anticor Case:

Following a complaint filed by two former
members and a lawyer close to the President
of the Republic, the Adm